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Xaʾⱡȼin (the Ksanka Crazy Dog Society), we hereby provide notice in accordance with the 
citizen suit provision of the Endangered Species Act (“ESA” or the “Act”), 16 U.S.C. § 1540(g), 
that the U.S. Forest Service and U.S. Fish and Wildlife Service (“FWS”) are in violation of the 
ESA for failing to reinitiate consultation under ESA section 7, 16 U.S.C. § 1536, concerning the 
impacts on grizzly bears from implementation of the Rock Creek Mine project in Sanders 
County, Montana.  Specifically, the agencies have unlawfully failed to reinitiate section 7 
consultation in light of new information undermining their conclusions that conflict-reduction 
measures in the Rock Creek Mine mitigation plan would more than offset the increased risk of 
human-caused grizzly bear mortality associated with the mine.  In addition, the Forest Service 
has violated the ESA by issuing a record of decision approving the mine’s evaluation phase 
without considering this information and in reliance on FWS’s flawed 2017 biological opinion 
assessing the mine’s impacts on bull trout and their critical habitat.  See generally Final Record 
of Decision (“ROD”) Rock Creek Project (August 2018).  
 
I. LEGAL BACKGROUND 
    
 Section 7(a)(2) of the ESA imposes on federal agencies such as the Forest Service a 
substantive duty to ensure that actions they authorize or carry out are not likely to jeopardize 
listed species or destroy or adversely modify critical habitat designated for such species.  16 
U.S.C. § 1536(a)(2).  Such “action agencies” must discharge this obligation in consultation with 
the appropriate expert fish and wildlife agency, which is FWS in the case of grizzly bears and 
bull trout.  See id.; 50 C.F.R. § 402.01(b).  Where, as in the case of the Rock Creek Mine, a 
proposed action is expected to adversely affect a listed species or its critical habitat, the agencies 
must follow the ESA’s formal consultation procedures, which culminate in the issuance of a 
biological opinion reflecting FWS’s determination of whether the proposed action will 
jeopardize the survival or recovery of a listed species or destroy or adversely modify a listed 
species’ designated critical habitat.  See 16 U.S.C. § 1536(a)(2); 50 C.F.R. §§ 402.02, 402.14.  In 
approving a proposed action, the Forest Service may not rely on a legally flawed biological 
opinion or fail “to discuss information that would undercut the [biological] opinion’s 
conclusion.”  Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d 1101, 1127-
28 (9th Cir. 2012); accord Save Our Cabinets v. U.S. Fish & Wildlife Serv., 255 F. Supp. 3d 
1035, 1063 (D. Mont. 2017).    
 

The agencies’ obligations under ESA section 7 do not end with FWS’s issuance of a 
biological opinion for a particular action.  Instead, “[r]einitation of formal consultation is 
required and shall be requested by the [action] agency or by the [Fish and Wildlife] Service” 
where, inter alia, “new information reveals effects of the action that may affect listed species or 
critical habitat in a manner or to an extent not previously considered.”  50 C.F.R. § 402.16.  “The 
duty to reinitiate consultation lies with both the action agency and the consulting agency.”  
Salmon Spawning & Recovery All. v. Gutierrez, 545 F.3d 1220, 1229 (9th Cir. 2008) (citing 50 
C.F.R. § 402.16).  “Reinitiation of consultation requires … the FWS … to issue a new Biological 
Opinion before the agency action may continue.”  Envtl. Prot. Info. Ctr. v. Simpson Timber Co., 
255 F.3d 1073, 1076 (9th Cir. 2001) (citing Mt. Graham Red Squirrel v. Madigan, 954 F.2d 
1441, 1451 (9th Cir. 1992)). 
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II. ESA CONSULTATION HISTORY FOR THE ROCK CREEK MINE 
 
The Rock Creek Mine is a copper/silver mine project proposed beneath and adjacent to 

the Cabinet Mountains Wilderness in northwest Montana.  The project would involve mining 
beneath the wilderness area and construction of ore- and waste-processing facilities on adjacent 
lands.  These facilities would process up to 10,000 tons of ore per day for as long as 30 years.  
Mining waste would be housed permanently on site in a tailings storage facility covering more 
than 300 acres.  Among other adverse environmental impacts, mine development is predicted to 
permanently dewater streams in the project area—including streams that are occupied by, and are 
designated as critical habitat for, bull trout and wilderness streams designated as “Outstanding 
Resource Waters” under Montana law. The mine will also increase the risk of human-caused 
mortality of grizzly bears within the highly imperiled Cabinet-Yaak population.   

 
FWS completed its first biological opinion for the Rock Creek Mine on December 15, 

2000, in which it concluded that the project would jeopardize the survival and recovery of 
grizzly bears but not bull trout.  In light of its jeopardy determination for grizzly bears, FWS 
developed a reasonable and prudent alternative consisting of additional mitigation requirements 
intended to address the combined threats to grizzly bears from developing both the Rock Creek 
Mine and the nearby Montanore Mine; those measures were incorporated into the Forest 
Service’s 2001 ROD approving the project.  In March 2002, however, FWS withdrew its 
biological opinion in response to litigation and the Forest Service subsequently withdrew its 
ROD.   

 
FWS issued a second biological opinion on May 9, 2003.  FWS concluded that the Rock 

Creek Mine would not jeopardize grizzly bears or bull trout and would not adversely modify bull 
trout critical habitat proposed for designation in the project area.  The Forest Service issued a 
ROD approving the project in June 2003.  However, on March 28, 2005, the U.S. District Court 
in Montana set aside and remanded the 2003 biological opinion for ESA violations.  See Rock 
Creek All. v. U.S. Fish & Wildlife Serv., 390 F. Supp. 2d 993 (D. Mont. 2005). 

 
FWS issued a third biological opinion for the project on October 11, 2006, in which it 

again concluded that the Rock Creek Mine would not jeopardize grizzly bears or bull trout or 
destroy or adversely modify bull trout critical habitat.1  FWS issued a supplement to the 2006 
biological opinion in September 2007 to address new information concerning conditions for 

                                                 
1 U.S. Fish & Wildlife Serv., Biological Op. on the Effects to Grizzly Bears, Bull Trout, and Bull 
Trout Critical Habitat from the Implementation of Proposed Actions Associated with Plan of 
Operation for the Revett RC Res. Inc. Rock Creek Copper/Silver Mine (Oct. 2006) (“2006 
BiOp”). 
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grizzly bears in the project area and to correct and clarify aspects of the bull trout analysis in the 
2006 biological opinion.2   

 
On March 17, 2015, Rock Creek Alliance, Earthworks, and the Idaho Council of Trout 

Unlimited requested that FWS reinitiate section 7 consultation on the Rock Creek Mine.  The 
groups contended that reinitiation of consultation was necessary for FWS to consider new 
information showing that (1) mine development would reduce baseflows in Rock Creek and East 
Fork Bull River, an effect that was not anticipated in the 2006/2007 biological opinion and 
would result in bull trout take and permanent harm to critical habitat; (2) restoration of fish 
passage in the Lower Clark Fork River Core Area, which FWS acknowledged is essential for 
bull trout conservation in the region, had not occurred as anticipated in the 2006/2007 biological 
opinion; and (3) the number of human-caused grizzly bear mortalities in the Cabinet-Yaak 
Ecosystem (“CYE”) had increased between 2007-2015 despite implementation of the key 
conflict-reduction measures called for in the 2006/2007 biological opinion, which called into 
question FWS’s conclusion that such measures would more than offset the increased mortality 
risks from the mine.  FWS responded to that request on May 15, 2015.  FWS asserted that it 
cannot require reinitiation of consultation and stated that FWS and the Forest Service would 
determine whether reinitiation is required based on the Forest Service’s then-forthcoming 
Supplemental Environmental Impact Statement for the project.   

 
On March 21, 2017, the Forest Service requested reinitiation of formal consultation on 

the Rock Creek Mine in light of the above-referenced information showing that mine 
development would cause baseflow depletions in the Rock Creek and Bull River drainages as 
well as the designation of additional bull trout critical habitat in the project area in 2010.  Neither 
the Forest Service’s reinitiation request nor FWS’s response indicated that the agencies would 
evaluate new information concerning the mine’s threats to grizzly bears.   

 
Accordingly, on August 22, 2017, Rock Creek Alliance, Earthworks, Montana 

Environmental Information Center, Defenders of Wildlife, the Idaho Council of Trout Unlimited, 
Clark Fork Coalition, Sierra Club, and the Center for Biological Diversity sent FWS a letter 
requesting that the agencies expand the apparent scope of their section 7 consultation to address 
evidence generated since 2007 that undermined FWS’s conclusion regarding the ability of 
conflict-reduction measures in the mine mitigation plan to more than offset increased human-
caused mortality risks.  The groups further requested that FWS respond to direction in the 
Montana federal district court’s 2017 ruling invalidating the biological opinion for the nearby 
Montanore Mine.  In its opinion, the district court held that FWS acted arbitrarily and 
capriciously in concluding that developing the Montanore Mine would cause no more than one 
grizzly bear mortality, despite FWS’s admission that it lacked quantitative evidence to support its 
predictions of grizzly bear mortalities and mitigation-plan benefits.  Save Our Cabinets, 255 F. 

                                                 
2 U.S. Fish & Wildlife Serv., Supp. to the Biological Op. on the Part A: Effects to Grizzly Bears 
from the Implementation of Proposed Actions Associated with Plan of Operation for the Revett 
RC Resources Inc. Rock Creek Copper/Silver Mine (Sept. 2007); U.S. Fish & Wildlife Serv., 
Biological Op. on the Part B: Effects to Bull Trout from the Implementation of Proposed Actions 
Associated with Plan of Operation for the Revett RC Res. Inc. Rock Creek Copper/Silver Mine 
(as amended Sept. 2007) (“2007 Bull Trout BiOp Supp.”). 
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Supp. 3d at 1059-60, 1063. The groups’ letter explained that this ruling also applies to the Rock 
Creek Mine, which would affect the same grizzly bear population and which relies on the same 
unsupported estimates of mortality and mitigation effectiveness.  FWS never responded to the 
letter.   

 
On November 1, 2017, FWS issued a revised biological opinion analyzing the effects of 

the Rock Creek Mine on bull trout.  FWS concluded that full mine development would not 
jeopardize bull trout nor destroy or adversely modify bull trout critical habitat.3  At the same 
time, FWS issued a supplement to its 2006/2007 biological opinion for grizzly bears that updated 
basic species information and articulated FWS’s conclusion that reinitiation of formal 
consultation concerning the mine’s impacts on grizzly bears is not warranted.4  The 2017 Grizzly 
Bear Supplement does not address the information concerning grizzly bear mortality risks and 
mitigation effectiveness cited in the 2015 and 2017 letters requesting reinitiation of consultation.  
The Supplement also does not address the substance of the Montana federal district court’s 
decision vacating the BiOp and ROD for the Montanore Mine.       

   
III. THE AGENCIES’ DISREGARD OF NEW INFORMATION CONCERNING 

GRIZZLY BEAR MORTALITY RISKS 
 
In its 2006 grizzly bear biological opinion, FWS recognized that “[t]he most prominent 

direct and indirect effects on grizzly bears from the implementation of the proposed Rock Creek 
Mine project would stem from the influx of mine employees into th[e] relatively remote [project] 
area” and the associated increase in human-caused mortality risk for grizzlies.5  Accordingly, 
FWS’s no-jeopardy determination in that biological opinion—which remains the operative 
grizzly bear biological opinion as supplemented by FWS in 2007 and 2017—depends upon 
FWS’s conclusion that conflict-reduction strategies in the mine’s mitigation plan would more 
than offset the increased risks of human-caused mortality associated with the mine.  See, e.g., 
2006 BiOp at A-76 (“With reasonable certainty, we expect that implementation of [the conflict-
reduction] measures would result in a net decrease in the potential for conflict and in the actual 
number of conflicts between grizzly bears and people that would arise in the CYE, with or 
without the Rock Creek mine project.”); A-104 (“We reasonably expect that the measures taken 
to reduce potential for human-caused mortality, within and outside the action area, would result 
in no net increase, and more likely a net decrease, in overall human-caused grizzly bear mortality 
rates within the CYE ….”); A-105 (concluding anticipated take from mine would not jeopardize 
CYE grizzlies because “the net reduction in existing and anticipated future grizzly bear mortality 
rates” from conflict-reduction measures, in conjunction with habitat improvements and 
population augmentation, would “more than offset” the mine’s adverse effects).  In this regard, 
FWS placed unique weight on the anticipated effectiveness of public education and outreach 
efforts, management measures for bear attractants, and conflict resolution work that would be 

                                                 
3 U.S. Fish and Wildlife Serv., Revised Biological Op. on the Effects of the Rock Creek Mine 
Project on Bull Trout and Designated Bull Trout Critical Habitat (Nov. 1, 2017) (“2017 Bull 
Trout BiOp”).   
4 U.S. Fish & Wildlife Serv., Supp. No. 2 to the 2006 Biological Op. on the Effects to Grizzly 
Bears from the Rock Creek Mine Project (Nov. 1, 2017) (“2017 Grizzly Bear Supplement”). 
5 2006 BiOp at A-68, A-70. 
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implemented by two bear management specialists assigned to the CYE as part of the mine’s 
mitigation plan.  See, e.g., id. at A-77 – A-78 (“The importance of these new [bear specialist] 
positions cannot be overstated.”); A-80 (“As a result of the agency bear specialist and law 
enforcement positions, we expect … a net reduction in the overall existing mortality risks to 
grizzly bears on both national forest and private lands within the action area and across the 
CYE.”).  In 2017 and 2018, the Forest Service affirmed and relied upon FWS’s conclusions 
regarding mitigation plan effectiveness in Supplemental Environmental Impact Statements for 
the project.6 

 
The types of conflict-reduction measures called for in the Rock Creek Mine mitigation 

plan are a necessary component of any strategy to reduce the unacceptably high levels of human-
caused mortality that threaten the CYE grizzly bear population—even without mines on the 
landscape.  However, the track record from a “test run” of the key conflict-reduction measures in 
the mitigation plan over the past decade critically undermine the agencies’ conclusions that such 
measures would more than offset the significant increased risk of grizzly bear mortality 
associated with the Rock Creek Mine.  Since 2007, the Rock Creek Mine proponent has funded a 
Montana Fish, Wildlife and Parks grizzly bear management specialist position as called for by 
the mine mitigation plan.  That specialist has implemented the very public education and 
outreach, management of bear attractants, and conflict resolution measures touted by the 
agencies as adequate to achieve a net reduction in human-caused grizzly bear mortality across 
the CYE as the Rock Creek Mine project moves forward.  Contrary to the agencies’ prediction, 
however, the rollout of these conflict-reduction efforts over a ten-year period has not coincided 
with a reduction in the number of human-caused grizzly bear mortalities in the CYE—even 
without the Rock Creek Mine on the landscape.  Instead, FWS’s own data show that the number 
of human-caused mortalities in the U.S. portion of the Cabinet-Yaak grizzly bear recovery zone 
increased during the ten years after the grizzly bear management specialist began work in 2007: 
16 known human-caused mortalities occurred in that ten-year time period compared with 13 
during the preceding ten years.7   

 
These data contradict the agencies’ conclusions that conflict-reduction measures in the 

Rock Creek Mine mitigation plan will be sufficient to more than neutralize the increased 
mortality risk from the mine, and further indicate that the project may expose grizzly bears to 

                                                 
6 U.S. Forest Serv., Final Supp. Envtl. Impact Statement for the Rock Creek Project at 4-174 – 4-
175 (July 2017); U.S. Forest Serv., Final Supp. Envtl. Impact Statement for the Rock Creek 
Project at 4-188 – 4-189 (July 2018). 
7 See Kasworm et al., Cabinet-Yaak Grizzly Bear Recovery Area 2017 Research and Monitoring 
Progress Report 16-17, tbl.1.  U.S. Fish & Wildlife Serv., Missoula, Mont. 101 (2017, in prep.).  
Further, as this FWS report acknowledges, “[u]se of known human-caused mortality counts 
probably results in under-estimates of total human-caused mortality”; “[n]umerous mortalities 
identified by this study were reported only because animals wore a radio-collar at [the time of] 
death.”  Id. at 10, 32.  Indeed, the report estimates that 11 additional, unreported grizzly bear 
mortalities occurred from 2007-2016.  See id. at 32, tbl. 11.  While this estimate of unreported 
mortalities incudes the Canadian portion of the CYE, see id., it indicates that the magnitude of 
increase in human-caused mortalities since the grizzly bear management specialist’s work began 
likely is even larger than described above.   
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human-caused mortality risks “to an extent not previously considered.”  50 C.F.R. § 402.16(b).  
Accordingly, as described above, our clients twice urged FWS to reinitiate consultation on the 
Rock Creek Mine in light of these data, but FWS disregarded those requests.  The agencies’ 
refusal to reinitiate consultation in light of these data violates the ESA.  16 U.S.C. § 1536(a)(2); 
50 C.F.R. § 402.16(b).   

 
The Forest Service’s approval of the Rock Creek Mine’s evaluation phase without 

accounting for these data likewise violates the ESA.  See Ctr. for Biological Diversity, 698 F.3d 
at 1127-28 (action agency’s disregard of information that undercuts conclusions of biological 
opinion violates ESA); Save Our Cabinets, 255 F. Supp. 3d at 1063 (same).  In 2017, the federal 
district court for Montana held that the Forest Service and FWS violated the ESA by 
disregarding virtually identical mortality data in reaching a no-jeopardy determination for the 
nearby Montanore Mine project, which involves a substantially identical conflict-reduction plan.  
Save Our Cabinets, 255 F. Supp. 3d at 1063.  The Forest Service’s ROD for the Rock Creek 
Mine cannot be reconciled with that decision.8     

 
IV. FWS’S FLAWED 2017 BULL TROUT BIOLOGICAL OPINION  

 
The Forest Service’s approval of the Rock Creek Mine’s evaluation phase further violates 

the ESA because it relies on FWS’s flawed 2017 Bull Trout BiOp.  See Ctr. for Biological 
Diversity, 698 F.3d at 1127-28; Save Our Cabinets, 255 F. Supp. 2d at 1063.  The 2017 Bull 
Trout BiOp violates the ESA, and therefore cannot support the Forest Service ROD, because it 
rests on FWS’s arbitrary and unsupported conclusion that any damage the mine inflicts on bull 
trout and their habitat would be insignificant to the species’ conservation because it purportedly 
would not appreciably affect bull trout survival or recovery at the scale of the Lake Pend Oreille 
Core Area population.  

 
FWS evaluates the impacts of proposed actions on bull trout conservation at the scale of 

designated bull trout “core areas.”9  Core areas comprise “[t]he combination of core habitat (i.e., 
habitat that could supply all elements for the long-term security of bull trout) and a core 
population (a group of one or more local bull trout populations that exist within core habitat).”10  
The local populations that make up core areas “are considered the smallest group of fish that are 
known to represent an interacting reproductive unit.”11  If FWS determines in its jeopardy 

                                                 
8 That the Forest Service approved only the Rock Creek Mine project’s evaluation phase does 
not salvage its ROD.  In the 2006 BiOp, FWS relied on the effectiveness of the mitigation plan’s 
conflict-reduction measures to conclude that the evaluation phase would not result in any grizzly 
bear mortality.  See 2006 BiOp at A-78.  The mortality data discussed above undermine that 
conclusion.  Indeed, the evaluation phase poses unique threats of human-caused mortality insofar 
as spikes in poaching often occur during the early years of projects like the Rock Creek Mine. 
2006 BiOp at A-73. 
9 See, e.g., 2017 Bull Trout BiOp at 21-22; id. at 31 (explaining that actions that “are likely to 
impair the viability of a core area population[] … may represent jeopardy to the species”).     
10 U.S. Fish & Wildlife Serv., Recovery Plan for the Coterminous United States Population of 
Bull Trout (Salvelinus confluentus) at iii (2015).     
11 2017 Bull Trout BiOp at 35.   
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analysis that a proposed action would appreciably reduce the survival and recovery prospects of 
the affected local population(s), it must then analyze the action’s effects on bull trout at the scale 
of the relevant core area.12   

 
The Rock Creek Mine is predicted to affect two local populations of bull trout in the 

action area—the Rock Creek and Bull River populations.13  In its previous biological opinions 
for the Rock Creek Mine, FWS classified the Rock Creek and Bull River local populations as 
part of the Lower Clark Fork Core Area.14  Further, in those earlier analyses FWS stressed the 
unique importance of the Rock Creek and Bull River local populations to conserving bull trout 
within the Lower Clark Fork watershed.  For example, FWS stated in the 2006/2007 BiOp for 
the Rock Creek Mine that the Bull River local population is “the principal and most productive 
local population in the [Lower Clark Fork River] core area.”15  Indeed, FWS’s 2007 no-jeopardy 
determination depended in part on FWS’s contention—which the agency now concedes was 
incorrect—that the mine would not impact the uniquely important Bull River local population.16  
Similarly, in its 2014 biological opinion for the nearby Montanore Mine, FWS emphasized the 
unique strength of the Rock Creek and Bull River local populations and stated that “maintaining 
spawning and rearing success in these two local populations is essential to maintaining the 
existing survival status and potential for recovery of the [Lower Clark Fork River] bull trout core 
area population.”17  Indeed, the federal district court in Montana invalidated the biological 
opinion for the Montanore Mine in part because FWS failed to account for the unique 
importance of these two local populations in reaching a no-jeopardy determination for that 
project.18 

 
However, FWS has since consolidated the Lower Clark Fork Core Area into the larger 

Lake Pend Oreille Core Area; accordingly, in its 2017 Bull Trout BiOp for the Rock Creek Mine, 
FWS considers the Rock Creek and Bull River populations to belong to the Lake Pend Oreille 
Core Area.19  This reclassification of the affected local populations impacted FWS’s jeopardy 
analysis.  In the 2017 Bull Trout BiOp, FWS concluded that development of the Rock Creek 
Mine would not jeopardize bull trout because the adverse impacts of the mine purportedly would 
be insignificant at the scale of the Lake Pend Oreille Core Area.20  According to FWS,  

 
[t]his is largely because of the strength and stability of the remaining local 
populations [in the core area], the relatively small contribution of Rock Creek 
and Bull River bull trout to the core area, and the recovery efforts now 

                                                 
12 Id. at 72. 
13 Id. 
14 See, e.g., 2007 Bull Trout BiOp Supp. at B-5. 
15 Id. at B-87. 
16 Id. 
17 U.S. Fish & Wildlife Serv., Final Biological Opinion on the Effects to Bull Trout and Bull 
Trout Critical Habitat from the Implementation of Proposed Actions Associated with the Plan of 
Operations for the Montanore Minerals Corp. Copper/Silver Mine 122 (March 2014). 
18 Save Our Cabinets, 255 F. Supp. 3d at 1049-51. 
19 See 2017 Bull Trout BiOp at 35, 37.   
20 Id. at 67-68, 72. 
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underway with fish passage (i.e., NorthWestern fish ladder at Thompson 
Fall[s] Dam, Avista’s current fish passage program and proposed new fish 
passage facility at Cabinet Gorge Dam) and habitat restoration activities 
addressing the main threats to the core area (e.g., fragmentation, non-natives).  
However, there may be a slight slowing in the rate of recovery for the [Lake 
Pend Oreille] Core Area population because of the slight loss in recruitment 
potential, but if current efforts to recover the adfluvial component under the 
NorthWestern and Avista programs continue to be successful and overshadow 
the potential loss, the recovery rate of the [Lake Pend Oreille] Core Area will 
not be affected.21 
 
FWS’s new position that mining impacts on the Rock Creek and Bull River local 

populations will be insignificant to bull trout conservation at the core-area scale appears to be 
justified only by the agency’s decision to consolidate the bull trout core areas in the project area 
so that the Rock Creek and Bull River local populations are now considered part of the Lake 
Pend Oreille Core Area, instead of the Lower Clark Fork River Core Area.  Because the Lake 
Pend Oreille Core Area is substantially larger and more robust than the former Lower Clark Fork 
River Core Area, this reconfiguration makes the Rock Creek Mine’s impacts appear less 
significant to the species’ conservation.22   

 
However, FWS’s redrawing of the relevant core area boundaries as reflected in the 2017 

Bull Trout BiOp lacks a rational biological basis and therefore cannot justify the agency’s 
dismissal of mining impacts on the Rock Creek and Bull River local populations.  FWS’s prior 
core area configuration reflected the reality that bull trout populations in the Lower Clark Fork 
River system have been fragmented by the presence of dams, which poses an existential threat to 
the species’ survival there.23  In 2006, FWS decided to consolidate the extant core areas in the 

                                                 
21 Id. at 68. 
22 Compare 2017 Bull Trout BiOp, appx. 1, fig. 4 (map of Lake Pend Oreille Core Area) with 
2006 BiOp, fig. B2 (map of Lower Clark Fork Core Area); compare 2017 Bull Trout BiOp at 38, 
40 (asserting that adult bull trout population in portion of Lake Pend Oreille Core Area 
encompassing Rock Creek Mine site “is considered to be at least stable” and population in 
portion of core area immediately downstream is “relatively robust” and “rebuilding”) (quotation 
omitted) with Save Our Cabinets, 255 F. Supp. 3d at 1046 (summarizing FWS’s finding in 2014 
Montanore Mine biological opinion that bull trout numbers  in the Lower Clark Fork Core Area 
are “very low” and the population there is “at high risk” due to “very limited and/or declining 
numbers, range, and/or habitat, making bull trout in this core area vulnerable to extirpation”) 
(quotations omitted). 
23 See, e.g., 2007 Bull Trout BiOp Supp. at B-70 (“Habitat fragmentation and isolation because 
of Cabinet Gorge and Noxon dams are the greatest risk to the persistence of the migratory form 
[of] bull trout in the Lower Clark Fork Core Area ….”); id. at B-53 (acknowledging that “[m]ost 
of the drainages occupied by bull trout in this watershed are believed to be dependent on 
migratory individuals to ensure long-term bull trout persistence”); id. at B-55 (describing Bull 
Trout Recovery Team finding that “functional connectivity of the core areas in the lower Clark 
Fork River subbasin to upstream (and downstream) areas past the dams [is] important to help 
ensure the long-term persistence of bull trout”).   
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region (Clark Fork River section 3, Lower Flathead River, Noxon Reservoir, and Cabinet Gorge 
Reservoir) into a single Lower Clark Fork River Core Area because fish passage restoration 
measures implemented to date—specifically, a trap and haul program at Avista’s Cabinet Gorge 
Dam—had “made major progress in reconnecting upstream bull trout passage.”24  In taking that 
step, FWS stated that “[a] natural progression or continuation of this approach” of core-area 
consolidation “will eventually incorporate the Lower Clark Fork core area into Lake Pend 
Oreille, fully restoring the natural configuration” of bull trout populations that existed before the 
dams.25  Critically, however, FWS concluded that such further consolidation of the core areas 
would not be appropriate until fish passage efforts achieve “full numerical contributions to two-
way connectivity with Lake Pend Oreille,” which FWS anticipated would occur “in the next few 
years” through installation of a permanent fishway at Cabinet Gorge Dam and implementation of 
“additional passage … at the upstream dams (Noxon Rapids and Thompson Falls).”26   

 
However, this essential prerequisite to further consolidation of the core areas has not 

occurred as FWS anticipated.  As the 2017 Bull Trout BiOp acknowledges, the fish passage 
facility at Cabinet Gorge Dam remains “proposed”27; FERC approval and completion of section 
7 consultation, which both must occur before the facility is constructed, remained pending at the 
end of 2017.28  Further, progress on a fish passage facility at Noxon Rapids Dam has been 
deferred until at least 2022.29  As a result, the Rock Creek and Bull River bull trout populations 
remain fragmented and vulnerable and now are threatened with the adverse effects from the 
Rock Creek Mine without the benefit of measures FWS expected would now be in place to 
mitigate the preexisting, and severe, threats posed by the dams.   

 
Because the Rock Creek and Bull River local bull trout populations have not been fully 

reconnected with populations downstream of the Lower Clark Fork dams as FWS anticipated, 
treating those local populations as part of the Lake Pend Oreille Core Area is not justified.  
Therefore, FWS’s reliance on the relative strength of other bull trout populations in the Lake 
Pend Oreille Core Area to dismiss mining threats to the Rock Creek and Bull River populations 
is arbitrary and unlawful.  See Ariz. Cattle Growers’ Ass’n v. Salazar, 606 F.3d 1160, 1163 (9th 
Cir. 2010) (agency action is invalid where “the agency’s decision is without substantial basis in 
fact” and there is not “a rational connection between the facts found and the determinations 
made”). This fundamental flaw in the 2017 Bull Trout BiOp renders the Forest Service’s ROD 
approving the mine’s evaluation phase—which relies on that BiOp—unlawful.  See Ctr. for 
Biological Diversity, 698 F.3d at 1127-28 (action agency violates ESA by relying on flawed 
biological opinion in authorizing action).   

 
 

                                                 
24 Mem. from R. Mark Wilson, FWS Mont. Ecological Servs. Field Supervisor, to FWS Region 
1 Ass’t Reg’l Dir., Ecological Servs., Re: Consolidation of bull trout core areas on the Lower 
Clark Fork River at 1 (July 14, 2006). 
25 Id. at 2. 
26 Id. 
27 2017 Bull Trout BiOp at 68. 
28 See Avista, The Clark Fork Project, FERC Project No. 2058, 2017 Annual Report at 67, 87-88. 
29 Id. at 88. 
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V. CONCLUSION 
 
As set forth above, the Forest Service and FWS are in violation of the ESA for failing to 

reinitiate formal consultation concerning the Rock Creek Mine’s impacts on grizzly bears in light 
of new information indicating that the mine’s mitigation plan will be inadequate to neutralize the 
increased risks of human-caused mortality from the mine.  The Forest Service has further 
violated the ESA by approving the Rock Creek Mine’s evaluation phase in reliance on FWS’s 
unlawful 2017 Bull Trout BiOp.  If the agencies are unwilling to take action within sixty days to 
reinitiate consultation on grizzly bear impacts and the Forest Service is unwilling to withdraw its 
ROD, we plan to seek redress through litigation. 

 
 

Sincerely, 
 

 
 
Katherine K. O’Brien    Elizabeth Forsyth 
Earthjustice     Earthjustice 
313 East Main Street    800 Wilshire Blvd., Suite 1000 
Bozeman, MT 59715    Los Angeles, CA 90017 
(406) 586-9699    (415) 217-2000 
kobrien@earthjustice.org   eforsyth@earthjustice.org 
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