
Rebecca K. Smith

PUBLIC INTEREST DEFENSE CENTER, P.C.

P.O. Box 7584

Missoula, MT 59807

(406) 531-8133

publicdefense@gmail.com

Attorney for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MONTANA

MISSOULA DIVISION

NATIVE ECOSYSTEMS COUNCIL,

ALLIANCE FOR THE WILD

ROCKIES

Plaintiffs,

vs.

LEANNE MARTEN, Regional Forester

of Region One of the U.S. Forest

Service, UNITED STATES FOREST

SERVICE, an agency of the U.S.

Department of Agriculture, and

UNITED STATES FISH & WILDLIFE

SERVICE, an agency of the U.S.

Department of the Interior,

Defendants.

CV-

COMPLAINT FOR INJUNCTIVE

AND DECLARATORY RELIEF

Case 9:15-cv-00098-DLC   Document 1   Filed 07/30/15   Page 1 of 40



I. INTRODUCTION

1. This is a civil action for judicial review under the citizen suit provision of the

Endangered Species Act and the Administrative Procedure Act of the U.S.

Forest Service’s (Forest Service) and U.S. Fish and Wildlife Service’s (FWS)

authorizations, analyses, and lack thereof for the East Deerlodge Project

(Project) on the Beaverhead-Deerlodge National Forest (Forest), and the

Beaverhead-Deerlodge Revised Land and Resource Management Plan

(Revised Forest Plan).  Plaintiffs Native Ecosystems Council and Alliance for

the Wild Rockies attest that the decisions approving the challenged

authorizations and analyses are arbitrary and capricious, an abuse of

discretion, and/or otherwise not in accordance with law.

2. Defendants’ actions or omissions violate the National Environmental Policy

Act (NEPA), 42 U.S.C. 4331 et seq., the National Forest Management Act

(NFMA), 16 U.S.C. § 1600 et seq., the Endangered Species Act (ESA), 16

U.S.C. § 1531 et seq,  and the Administrative Procedure Act (APA), 5 U.S.C.

§§ 701 et seq.

3. Plaintiffs request that the Court set aside the Project decision pursuant to 5

U.S.C. § 706(2)(A) and 16 U.S.C. § 1540(g) and enjoin implementation of

the Project.

4. Plaintiffs seek a declaratory judgment, injunctive relief, the award of costs
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and expenses of suit, including attorney and expert witness fees pursuant to

the Equal Access to Justice Act, 28 U.S.C. § 2412, and the Endangered

Species Act, 16 U.S.C. § 1540(g)(4), and such other relief as this Court

deems just and proper.

II.  JURISDICTION 

5. This action arises under the laws of the United States and involves the United

States as a Defendant. Therefore, this Court has subject matter jurisdiction

over the claims specified in this Complaint pursuant to 28 U.S.C. §§ 1331,

1346.

6. An actual controversy exists between Plaintiffs and Defendants.  Plaintiffs’

members use and enjoy the Beaverhead-Deerlodge National Forest for hiking,

fishing, hunting, camping, photographing scenery and wildlife, and engaging

in other vocational, scientific, spiritual, and recreational activities. Plaintiffs’

members intend to continue to use and enjoy the area frequently and on an

ongoing basis in the future.

7. The aesthetic, recreational, scientific, spiritual, and educational interests of

Plaintiffs’ members have been and will be adversely affected and irreparably

injured if Defendants implement the Project.  These are actual, concrete

injuries caused by Defendants’ failure to comply with mandatory duties under

NFMA, NEPA, ESA, and the APA. The requested relief would redress these
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injuries and this Court has the authority to grant Plaintiffs’ requested relief

under 28 U.S.C. §§ 2201 & 2202, and 5 U.S.C. §§ 705 & 706.

8. Plaintiffs sent a notice of intent to sue under the ESA on May 5, 2015. Thus,

Plaintiffs have complied with the 60 day  notice requirement for claims under

the ESA and this Court has jurisdiction to review Plaintiffs’ ESA claims.

9. Plaintiffs submitted timely written comments and objections concerning the

Project in the available administrative review process, thus they have

exhausted administrative remedies.  Defendants’ review of Plaintiffs’

objections was the final administrative determination of the U.S. Department

of Agriculture, and no further review was available.  Thus, the Court has

jurisdiction to review Plaintiffs’ APA claims.

III. VENUE

10. Venue in this case is proper under 28 U.S.C. § 1391(e) and LR 3.3(a)(1).

Defendant Marten resides within the Missoula Division of the United States

District Court for the District of Montana.

IV. PARTIES

11. Plaintiff ALLIANCE FOR THE WILD ROCKIES is a tax-exempt, non-profit

public interest organization dedicated to the protection and preservation of the

native biodiversity of the Northern Rockies Bioregion, its native plant, fish,

and animal life, and its naturally functioning ecosystems.  Its registered office
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is located in Missoula, Montana. The Alliance has over 2,000 individual

members, many of whom are located in Montana.  Members of the Alliance

observe, enjoy, and appreciate Montana’s native wildlife, water quality, and

terrestrial habitat quality, and expect to continue to do so in the future,

including in the Project area in the Beaverhead-Deerlodge National Forest. 

Alliance’s members’ professional and recreational activities are directly

affected by Defendants’ failure to perform their lawful duty to protect and

conserve these ecosystems by approving the challenged Project and Forest

Plan.  Alliance for the Wild Rockies brings this action on its own behalf and

on behalf of its adversely affected members.

12. Plaintiff NATIVE ECOSYSTEMS COUNCIL is a non-profit Montana

corporation with its principal place of business in Three Forks, Montana. 

Native Ecosystems Council is dedicated to the conservation of natural

resources on public lands in the Northern Rockies.  Its members use and will

continue to use the Beaverhead-Deerlodge National Forest for work and for

outdoor recreation of all kinds, including fishing, hunting, hiking, horseback

riding, and cross-country skiing.  The Forest Service's unlawful actions

adversely affect Native Ecosystems Council’s organizational interests, as well

as its members’ use and enjoyment of the Beaverhead-Deerlodge National

Forest, including the Project area.  Native Ecosystems Council brings this
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action on its own behalf and on behalf of its adversely affected members.

13. Defendant LEANNE MARTEN is the Regional Forester for the Northern

Region/Region One of the U.S. Forest Service, and in that capacity is charged

with ultimate responsibility for ensuring that decisions made at each National

Forest in the Northern Region, including the Beaverhead-Deerlodge National

Forest, are consistent with applicable laws, regulations, and official policies

and procedures. 

14. Defendant UNITED STATES FOREST SERVICE (Forest Service) is an

administrative agency within the U.S. Department of Agriculture, and is

responsible for the lawful management of our National Forests, including the

Beaverhead-Deerlodge National Forest.

15. Defendant UNITED STATE FISH AND WILDLIFE SERVICE is an

administrative agency within the U.S. Department of Interior and is

responsible for lawful management of species listed under the Endangered

Species Act.

V.  FACTUAL ALLEGATIONS 

PROJECT AREA

16. The Project area is 39,651 acres (61.95 square miles) within the East

Deerlodge Management Area (Management Area).  The Management Area

encompasses 47,383 acres, of which approximately 39,651 acres are National
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Forest System (NFS) lands managed by the Forest. The East Deerlodge

Management Area is one of eight management areas included in the larger

Clark Fork-Flint Landscape.

17. The overall pattern of mountain vegetation in the Project area is coniferous

forests, meadows, and aspen groves.  Lodgepole pine dominates all aspects,

with Douglas-fir intermixed on west and south aspects and subalpine fir and

Engelmann spruce on easterly and northerly aspects. Aspen clones occur on

isolated moist microsites at the mid and upper elevations.  There is near

complete mortality of the lodgepole pine component in the Project area as a

result of beetle-kill.

18. The Project area encompasses the headwaters of numerous tributaries that

flow to the Clark Fork River. Portions of six subwatersheds are located

within the Project area. The Project area  includes a fish key watershed and a

restoration key watershed. 

19. There is an area designated as Recommended Wilderness adjacent to the

Project area to the northeast along the Continental Divide National Scenic

Trail and within the Electric Peak Inventoried Roadless Area.

20. The Project area presents a low risk for catastrophic wildfire.

21. There are currently 188.0 miles of open motorized routes in the Project area,

including over 31 miles of open unauthorized routes, for an average open
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route density of 3.03 mi./sq.mi. in the Project area.

22. There are currently 223 miles of total route density in the Project area,

including over 45 miles of unauthorized routes, for an average total route

density of 3.60 mi./sq.mi. in the Project area.

23. Road densities in the six watersheds in the Project area range from 3.6

mi/sq.mi. to 5.5 mi/sq.mi., with one outlier at 1.9 mi./sq.mi., and an average

road density of 2.9 mi/sq. mi.  

24. It is possible that there are additional existing roads that have not been

mapped in the Project area.

25. None of the watersheds in the Project area are properly functioning.

26. Numerous streams in the Project area have been measurably impacted by

excessive sediment delivery.  In particular, Peterson Creek is listed as

impaired and a TMDL has been prepared by Montana Department of

Environmental Quality. 

27. Excessive sediment has been primarily generated from roads and unstable

streambanks caused by livestock. The introduced sediment is degrading

aquatic habitat.

28. Livestock grazing occurs in seven grazing allotments in the Project area and

causes sediment impacts, trampled or destabilized banks, increased nutrient

loads in streams, and decreased density, diversity, and function of riparian
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vegetation that may lead to increased stream temperatures and further

detrimental impacts to water quality. 

29. While all of the watersheds in the Project area are suffering from the

significant adverse effects of livestock grazing and road construction and road

use, not one watershed is impaired due to “conifer encroachment” or tree

density.

PROJECT & IMPACTS/ANALYSIS

30. The Forest Service selected Alternative 3 modified for the Project.

31. The Project authorizes 2,541 acres of commercial logging.

32. The majority of the commercial logging will be post-beetle salvage in

lodgepole pine forest, in which almost every tree will be logged.  Thus, the

Project allows de facto clearcutting on 2,038 acres of forest, including 14

units that exceed 40 acres in size.

33. The Project also allows commercial thinning on 502 additional acres.

34. The Project allows log-hauling on 108.8 miles of logging roads, which will

require maintenance on 99.0 miles of roads and reconstruction of 9.7 miles of

roads.

35. The Project also allows the new construction of 10.4 miles of temporary

logging roads for the Project.
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36. The Project allows the permanent addition of 1.2 miles of new Forest Service

system roads that were illegally created by the public.

37. The Project also allows the cutting of conifer trees in meadows and aspen

stands, and thinning over 8,768 acres.  These trees may be recovered for

commercial value if they are within 150 feet of existing access roads.

38. The Project also requires a small amount of riparian “worm” fencing, the

cutting of dead trees along riparian areas, the replacement of 12 failed

culverts, and the diversion of stream water for livestock.  

39. The Forest Service does not have reliable monitoring data that indicates that

worm fencing or riparian tree felling will be beneficial.

40. Although the agency represents that the Project will close or decommission

21.8 miles of roads and trail, the Project will only obliterate 2.7 miles of

existing Forest Service system roads. 

41. By obliterating only 2.7 miles of existing Forest Service system roads, and

permanently adding 1.2 miles of new permanent Forest Service system roads,

the net result is a reduction of only 1.5 miles of Forest Service system roads

in the Project area.

42. Post-Project, the summer open motorized road and trail density (1.7 mi./sq.

mi.) and hunting season open motorized road and trail density (1.5 mi./sq.mi.)

will not change as compared to the existing condition.
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43. Post-Project, the amount of hunting season “secure area” under the Forest

Plan definition (31,133 acres) will not change as compared to the existing

condition.

44. The Project will leave 16.3 miles of unauthorized open roads and 4.5 miles of

unauthorized open trails in the Project area post-Project.  Thus, the Project

allows 20.8 miles of unauthorized open motorized roads and trails to remain

open to illegal motorized use in the Project area post-Project.

45. During the Project, the temporary roads will be generally closed to the public

with signs and an order, but will be open to the public for firewood

harvesting, and open to the logging contractors and agency personnel.

46. During the Project, open motorized road and trail density will  increase as a

result of temporary roads.

47. The Project will increase stream sedimentation in the Project area by 39%

during Project implementation.

48. In particulr, log hauling is estimated to increase existing sediment delivery to

Peterson Creek during Project implementation by 73%.

49. Salvage and thinning operations would indirectly increase short term forage

production through removal of conifers, and “day-lighting” of forested stands

so that sunlight is able to reach the forest floor to stimulate herbaceous plant

growth, which would benefit and likely increase livestock grazing pressure in
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the Project area.

50. The Project is “financially inefficient” and will result in a net loss to the

Forest Service, and the federal taxpayer, of $2,383,000.

GRIZZLY BEAR

51. The grizzly bear is an ESA-listed threatened species that is present on the

Forest.

52. Grizzly bears may be present in the Project area.  There have been recent

reports of grizzly bears expanding south out of the Northern Continental

Divide Ecosystem (NCDE) onto the northern portion of the Forest.

53. Grizzly bear presence in the Project area is likely due to confirmed reports of

grizzly bears in the area to the east, south, north and west of the Project area.

54. On April 10th 2012, photos from a MTFWP camera trap captured detailed

photos of a grizzly bear on April 5th, 2012 in the Boulder and Little

Blackfoot/Electric Peak/Thunderbolt Mountain/Cottonwood Lake area. Based

on the timing of these pictures, it was determined that the bear likely denned

in the area, which means a high probability the individual’s home range

overlaps the Project area. Since then, there have been additional sightings of

grizzly bears along the Continental Divide within the Action Area.

55. All Project activities would occur in suitable or potentially suitable grizzly

bear habitat.
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56. The effects to grizzly bears from the Project include potential disturbance or

displacement due to human presence, motorized use and other mechanized

equipment, presence of livestock (an unnatural food source), and changes in

forested condition classes (depending on type of timber harvest).  The

presence of these activities and the presence of roads may lead grizzly bears

to avoid an otherwise suitable habitat.

57. Temporary roads would be built in the logging units. These temporary roads

would be similar in disturbance effects as the logging operation.

58. The closest population of grizzly bears to the Project area is the NCDE

population.  Because the NCDE population of grizzly bears is the closest to

the Project, the Project EIS and Biological Assessment (BA)/Biological

Opinion (BiOp) represent that a discussion of the natural history information

and status of the NCDE population is appropriate in the EIS.

59. Nonetheless, the Project EIS and BA/BiOp fail to disclose and apply the best

available science on recommended open motorized route density, total

motorized route density, and core habitat thresholds for NCDE grizzly bears. 

60. The best available science on NCDE grizzly bears requires no more than 19%

open motorized route density over 1.0 mi./sq.mi. and 19%  total motorized

route density over 2.0 mi./sq.mi., and no less than 68% core habitat for

NCDE grizzly bears (19/19/68). 
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61. The Project EIS and BA/BiOp assume without scientific support that the elk

road density standards from the Forest Plan (loosely derived from the

Christensen et al (1993) elk recommendations) and the requirements for

Yellowstone grizzly bears if they are delisted (from the Yellowstone grizzly

amendment) apply to, and are adequate for, NCDE grizzly bears.  

62. The agencies acknowledge, however that the Yellowstone grizzly amendment

is not currently in effect, but state that it is considered the best available

science for “grizzly bear management and habitat needs in the Greater

Yellowstone Area . . . .”

63. The grizzly bears in this Project area are not within the Greater Yellowstone

Area.

64. Without scientific support, the Project EIS and BA/BiOp represent that the

Forest Plan hunting season standard requiring no more than 1.5 mi/sq mi of

open motorized routes is sufficient for grizzly bears.

65. However, the Project EIS discloses that existing open motorized route density

in the 77,036 acre analysis area used for grizzly bears for the Project is 2.4

mi/sq.mi., and will only be reduced to 2.2 mi./sq. mi. after Project

implementation.

66. The 77,036 analysis area was chosen by the agencies to assess grizzly bear

effects because it is large enough to include one female grizzly bear’s home
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range, is representative of the effects of the Project, and is small enough to

not obscure the effects of the action.

67. The Project EIS does not explain why it is acceptable to significantly exceed

the 1.5 mi/sq.mi. (hunting season) and 1.7 mi./sq.mi. (rest of year) Revised

Forest Plan thresholds with a 2.2 mi/sq.mi. road density in the Project

analysis area after Project implementation.

68. The agencies themselves admitted that analysis must occur for grizzly bears

at the 77,000 acre analysis area, not the 417,000 acre landscape area, to

avoid obscuring the effects on grizzly bears.

69. Secure habitat, or core habitat, for NCDE bears is defined as areas more than

500 meters from an open or gated motorized access route that are greater than

or equal to 2,500 acres in size.  The Project EIS and BA/BiOp do not disclose

this definition or disclose secure habitat under these parameters or explain

why the agencies are ignoring the best available science on secure habitat for

NCDE grizzly bears.

70. The agencies did not use the best available science on NCDE secure habitat

for the Project analysis but instead defined secure habitat as over 1/3 mile

from open routes only and including areas as small as 10 acres, which is the

definition of secure habitat from the defunct Yellowstone grizzly amendment. 

Under this analysis, there is only 27% secure habitat for grizzly bears in the
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Project area. 

71. The agencies do not discuss the significance/effects of 27% secure habitat on

NCDE grizzly bears attempting to use the Project area; the best available

science for NCDE bears requires at least 68% secure habitat and uses a much

more restrictive definition.

72. Despite the minimal secure habitat available to grizzly bears in the Project

area, the Project allows “numerous timber and restoration units” in areas

within the mapped secure areas.

73. The agencies do not adequately address the effect of logging activities in

secure grizzly habitat; the agencies’ normal position is that logging in secure

habitat causes adverse effects to grizzly bears.

74. In the Project EIS and BA, the Forest Service represents that its calculation of

secure habitat under the defunct Yellowstone grizzly amendment is “a more

conservative approach” and depicts less secure habitat than the NCDE

definition (best available science) would depict.  

75. However, the NCDE definition of secure habitat requires exclusion of gated

roads and requires exclusion of all areas under 2,500 acres.

76. The Project EIS admits that “[d]ue to the current high road density and high

level of human use throughout the analysis area the current condition of the

analysis area may displace grizzly bears from this area that they may have
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used otherwise in this alternative. This current condition creates an adverse

condition for grizzly bears in the analysis area, even in the absence of

activity.” 

77. The Forest Service concludes that the Project is likely to adversely affect the

threatened grizzly bear  “due to the current high road density, and high level

of human use throughout the action area, the current condition of the action

area may displace grizzly bears from this area that they may have used

otherwise.”

78.  On May 28, 2013, FWS issued a programmatic biological opinion and

incidental take statement addressing the impacts of the Revised Forest Plan

on grizzly bears that may be present in all areas throughout the Forest.

79. The 2013 programmatic biological opinion assumes that the Revised Forest

Plan standards for permanent open route density are adequate surrogates for

incidental take of grizzly bears, and that the 70 miles of temporary roads the

Forest Service plans to construct for logging on the Forest is also an

appropriate surrogate for incidental take of grizzly bears.

80. In response to the “likely to adversely affect” conclusion for this Project,

FWS provided a three page letter that purports to be a “biological opinion”

for the Project.  

81. The FWS letter essentially states that only motorized access management will
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have adverse effects on grizzly bears, and therefore the Project will not have

any additional adverse effects that were not already considered in the 2013

Revised Forest Plan biological opinion and incidental take statement.

82. However, the FWS letter does not address displacement from secure habitat

or the removal of hiding cover from logging.

83. The FWS letter does not contain the required elements for a biological

opinion.  One of the most obvious omissions is a failure to address cumulative

effects, but additionally, FWS fails to include the sections set forth in its ESA

Section 7 Handbook, fails to address the best available science, fails to

address current species status, and fails to include a detailed discussion of all

indirect and direct effects.

ELK

84. The best available science, Christensen et al (1993), recommends elk habitat

effectiveness of 70% in summer range and at least 50% in all other areas

where elk are one of the primary resource considerations.  According to

Figure 1 in Christensen et al (1993), this equates to a maximum road density

of approximately 0.7 mi/sq mi. in summer range and approximately 1.7 mi/sq

mi. in all other areas.  

85. None of the 6th Code watersheds in the Project area meet either of these road

density thresholds.
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86. The Project area as a whole also far exceeds these thresholds with an open

route density of over 3.0 mi./sq. mi.

87. The EIS does not disclose this type of Project level or watershed analysis on

road density and elk.

88. Christensen et al (1993) state that if an area is not meeting the 50%

effectiveness threshold of 1.7 mi/sq mi, the agency should admit that the area

is not being managed for elk: “Areas where habitat effectiveness is retained at

lower than 50 percent must be recognized as making only minor contributions

to elk management goals.  If habitat effectiveness is not important, don't fake

it. Just admit up front that elk are not a consideration.”

89. The Project EIS does not make this admission.

90. The Revised Forest Plan sets two standards for elk in the Project area by (1)

setting a maximum open motorized road and trail density of 1.9 mi/sq. mi. in

the Clark Fork-Flint Landscape year-round, except during the five week fall

rifle hunting season, and by (2) setting a maximum open motorized road and

trail density for Hunting District 215 at 1.5 mi/sq mi during the five week fall

rifle hunting season.

91. The Revised Forest Plan standard for the Clark Fork-Flint Landscape Area

(1.9 mi./sq.mi.) fails the 50% effectiveness standard and fails the 70%

effectiveness standard for summer range. 
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92. The Forest Service cites Christensen et al (1993), Wisdom et al. (2004), and

the “Grizzly Bear Amendment” as the scientific bases for the Revised Forest

Plan’s elk road density thresholds. 

93. Of those three citations, neither Wisdom et al (2004) nor the “Grizzly Bear

Amendment” provides recommendations for numeric road density standards

for elk.  Only Christensen et al (1993) provides numeric road density

threshold recommendations for elk. 

94. The Christensen recommendations were not followed in the Revised Forest

Plan in general, or for the Clark Fork-Flint Landscape in particular, and the

Forest Service fails to provide a rational justification for the deviation from

these recommendations that represent the best available science.

95. Christensen (1993) also recommends landscape level analyses cover areas

that range from 30,000 to 150,000.  Under the Revised Forest Plan, the Clark

Fork-Flint analysis averages road density over 417,243 acres.

96. Thus, the Revised Forest Plan allows road density to be averaged over areas

that are hundreds of thousands of acres so that a Project area may

significantly exceed the density limit, but so long as the average at the

landscape level does not exceed the density limit, there is no Forest Plan

violation.

97. The Forest Service did not provide an analysis of how much of the Project
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area, Project area watersheds, affected landscape areas, or affected Hunting

Districts provide “elk security area[s]” as defined by the best available

science, Christensen et al (1993) and Hillis et al (1991), to be comprised of

contiguous 250 acre blocks of forested habitat 0.5 miles or more from open

roads with these blocks encompassing 30% or more of the area.

98. Instead, for the Project, the Forest Service conducted a modified elk security

area analysis by including all forested area in 10 acre blocks at least 1/3 mile

from an open road, across all land ownerships.  This analysis found 27%

secure habitat, which fails the threshold set by the best available science.

99. The Revised Forest plan has no numeric standard for the amount of an area

that must be conserved as elk security areas, and does not define elk security

areas according to the Hillis paradigm.

100. The Forest Service fails to provide a rational justification for the deviation

from the Hillis security definition and numeric threshold that represent the

best available science on elk security areas.

101. Christensen et al (1993) states: “management of winter range to improve

thermal cover and prevent harassment may be as important as anything done

to change forage quality or quantity.”

102. Christensen et al (1993) recommends closing roads and avoiding disturbance

on elk winter range:  “Road and Other Disturbances. Disturbance and
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harassment result in tremendous energy costs to wintering animals.  Selective

road closures and restrictions on recreational use have proved effective in

reducing these costs.”

103. The Project allows winter logging on elk winter range in 14 units.  

104. Displacement effects to elk from winter logging and access to these units in

the winter are expected and could last for five seasons.

105. While the EIS represents that the Project is “in compliance with guidance for

management of winter range in Christensen et al. 1993,” it fails to explain the

recommendation in that report to avoid disturbance in winter range and fails

to explain how the Project could be in compliance with that requirement.

106. Additionally, the Revised Forest Plan states that for the East Deerlodge

Management Area:  “Big game winter range at low elevations north of

Orofino is protected by  motorized closures in winter.”  The Project EIS does

not disclose this requirement and demonstrate compliance.

107. The Revised Forest Plan EIS does not explain why the Forest Service

departed from the best available science on elk winter range and failed to

include a Forest-wide prohibition on all motorized disturbances in elk winter

range.

SNAGS

108. The prescription for the Project is to salvage log all dead and dying lodgepole
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pine between 4" and 15" diameter using mechanized ground-based

equipment. 

109. The Project EIS discloses that there is currently less than one snag per acre

over 15" in the Project units.

110. Thus, there are not enough snags over 15" in the Project units to meet the

Forest Plan snag standard minimum requirements.

111. Up to 21 Project units, which is approximately 25% of the Project units, have

0.0 existing live or dead trees over 15" dbh.

112. The Project EIS discloses that there is currently an average of 6.0 trees

(mostly live trees) per acre over 15" across all of the Project units.

113.  Thus, even if all live trees died and became snags, there would still not be

enough snags over 15" in the Project units to meet the minimum snag

requirements from the Revised Forest Plan, which are 6.4 snags per acre for

PICO (lodgepole) snags and 8.0 snags per acre for cool forest snags.

114. The Forest Service did not conduct snag inventories outside of the Project

units and failed to disclose the number of snags per acre over 15" dbh outside

of the Project units.

115. In its analysis of snag availability outside the Project units, the Forest Service

only discloses snags over 9" diameter, which does not answer the question of

how many 15" diameter snags exist.
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116. The Project allows clearcutting, i.e. salvaging, of all lodgepole snags less than

15" dbh.

117. The Project will not mark and retain the next largest snags to ensure that the

needs of snag-dependent species are met.

118. Aside from retaining 15" or larger trees if they exist, the Project’s only other

prescription for the Project area related to snags is to retain live trees over

10" diameter as replacement snags at the rate of 1.3 trees for warm habitat,

0.9 trees for cool habitat, 1.4 trees for cold habitat, and 0.6 trees for PICO

habitat.

119. In units where there are few or no trees over 15" diameter, conserving the

numbers of live trees set forth above will not ensure enough replacement

snags to meet the Forest Plan snag thresholds.

VII.  CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF

The Project, Revised Forest Plan, and the agencies’ analyses, actions ,and omissions

regarding the grizzly bear violate the ESA, NFMA, NEPA, and the APA.

120. All previous paragraphs are incorporated by reference.

121. The agencies have presented misleading information, failed to fully and fairly

inform the public, and failed to apply the best available science to their

analyses of NCDE grizzly bears for the Project and the Revised Forest Plan. 
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The analyses fail to address all three critical habitat parameters required by

IGBC 1998 and confirmed by Schwartz et al (2010), which are open

motorized route density, total motorized route density, and core habitat (also

called secure habitat).

122. The best available science on NCDE grizzly bears requires no more than 19%

open motorized route density over 1 mi./sq. mi., no more than 19% total

motorized route density over 2 mi./sq. mi., and at least 68% core/secure

habitat.  

123. Core/secure habitat for NCDE grizzly bears is defined as areas at least 500

meters from an open or gated access route, and must be at least 2,500 acres in

size. 

124. The agencies do not disclose these requirements to the public in the EIS or

BA/BiOp, or assess Project conditions or Forest Plan standards in light of

these scientific thresholds for NCDE grizzly bears.  In particular, the agencies

do not address whether the Project complies with 19/19/68 thresholds for

NCDE grizzly bears, do not disclose the full definition of secure habitat for

NCDE grizzly bears, and do not address how the 1.9 mi./sq. mi. and 1.5

mi./sq. mi. open road density standard/desired conditions for elk from the

Forest Plan for Project area relate to the best available science on open road

density thresholds for NCDE grizzly bears.
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125. Additionally, the agencies’ admission that the Project will likely adversely

affect grizzly bears requires a biological opinion.  The short letter provided by

FWS for the Project is not a biological opinion because it is less than three

pages and does not contain all the elements required by regulation and the

ESA Section 7 Handbook.  The analysis in the document is also arbitrary and

capricious because it fails to address critical factors such as (a) high site-

specific road density and impacts on grizzly bears that are not adequately

addressed with a road density standard (surrogate) that has been averaged

over an entire landscape area, (b) the road density of areas between isolated

areas of secure habitat (per Schwartz et al 2010), which indicates whether

grizzly bears will travel between isolated patches of secure habitat and be

able to access secure habitat when displaced, (c) the best available science on

NCDE grizzly bears regarding the three IGBC parameters - open motorized

route density, total motorized route density, and core habitat - and how those

thresholds for NCDE bears (19/19/68) relate to Project area condition, Forest

Plan desired conditions and standards for open road density and the lack of

any numeric standard for secure habitat or total road density, and the planned

construction of 70 miles of temporary roads, (d) the effects of removal of

hiding cover on grizzly bears, (e) the effects of allowing Project activities in

designated secure/core habitat, and (f) cumulative effects.
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126. FWS’s new 2013 biological opinion that addresses NCDE grizzly bears on

the Forest is also arbitrary and capricious and fails to apply the best available

science.  There is no scientific basis to adopt the existing Revised Forest Plan

desired conditions for open road density and 70 miles of planned temporary

road construction as surrogates for an appropriate amount of incidental take. 

FWS fails to apply the best available science for NCDE grizzly bears

(19/19/68 with an appropriate definition of core habitat) and fails to explain

why simply adopting the Forest Service’s existing road densities and existing

plans for 70 miles of temporary road construction is consistent with the

scientifically-determined biological needs of NCDE grizzly bears.  

SECOND CLAIM FOR RELIEF

The Forest Service failed to take a hard look and demonstrate compliance with fish

and water quality standards from the Revised Forest Plan, in violation of NEPA,

NFMA, and the APA.

127. All previous paragraphs are incorporated by reference.

128. The Revised Forest Plan states:  “Standard 1: Riparian Conservation Area

(RCA) -1 Any activity in RCAs shall be designed to enhance, restore, or

maintain the physical and biological characteristics of the RCA by

implementing the following requirements.

a. Activities in RCAs, that meet or exceed RMOs [riparian
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management objectives], must be designed to maintain existing stream

function.

b. Activities in RCAs that are not meeting RMOs shall include a

restoration component, commensurate with the scope of the activity

affecting the fishery, which trends towards accomplishing desired

stream function, as part of the project.

c. Activities in RCAs shall not result in long-term degradation to

aquatic conditions. Limited short-term effects from activities in the

RCA may be acceptable when outweighed by the long-term benefits to

the RCA and aquatic resources.”

129. The Revised Forest Plan states:  “The following RMOs apply by stream reach

until new RMOs are developed through watershed or other site specific

analysis.”

(West of the Continental Divide)

• Pool Frequency (all systems) width/number of pools: 10/96, 20/56,

25/47, 50/26,

• 75/23,100/18,125/14,150/12, 200/9

• Large woody debris (forested systems) >20 pieces per mile, > 12 inch

diameter, >35 foot length.

• Bank stability (nonforested systems) >80% stable.Lower bank angle
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(nonforested systems) >75% of banks with <90 degree angle (i.e.,

undercut).

• Width/ Depth ratio (all systems) <10, mean wetted width divided by

mean depth.

• Water Temperature: Water temperatures meet life history requirements

for native fish species.

130. The Project EIS does not list the RMOs that apply to the Project.

131. The Project EIS does not discuss or demonstrate whether the Project

complies with each RMO.

132. The Revised Forest Plan states:  “Total Maximum Daily Loads (TMDLs):

Management actions are consistent with TMDLs. Where waters are listed as

impaired and TMDLs and Water Quality Restoration Plans are not yet

established, management actions do not further degrade waters. Water quality

restoration supports beneficial uses.”

133. Peterson Creek in the Project area has a TMDL for sediment.

134. The Project EIS does not disclose the TMDL for sediment for Peterson

Creek.

135. The TMDL for sediment is to reduce sediment from roads in Upper Peterson

Creek by 54%.

136. Table 50 in the Project EIS represents that the Project will increase sediment
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into Peterson Creek by 73% during the Project and reduce by 0% after the

Project.

137. The Project EIS does not explain how a 73% temporary increase and 0%

permanent decrease in Peterson Creek will comply with the TMDL for

sediment that requires a reduction in road sediment by 54% in Upper

Peterson Creek.

138. The Revised Forest Plan states:  “Standard 23:  Where adjustments of

recreation use impacts on desired stream function are not successful terminate

activity or occupancy (RM 1).”

139. The Project EIS does not terminate activity and occupancy of all unauthorized

user-created roads and trails that are impacting streams in the Project area.

140. The Revised Forest Plan states:  “Standard 6: New management activities in

Restoration Key Watersheds will be consistent with recovery of desired

aquatic systems.”

141. The Project authorizes 326 acres of commercial logging and 0.43 miles of

new roads permanently added to the Forest Service system in Girard Gulch,

which is a restoration key watershed.

142. Instream habitat conditions in Girard Gulch have been degraded primarily as

a result of sediment deposition into the stream from the road network and

erosion associated with livestock grazing.
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143. The Project EIS does not demonstrate that 326 acres of commercial logging,

associated log-hauling, and the addition of 0.43 miles of permanent road to

the Forest Service road system in Girard Gulch “will be consistent with the

recovery of desired aquatic systems.”

144. The Forest Service has failed to take a hard look at its Forest Plan

requirements for fish and water quality in the Project EIS and failed to

demonstrate compliance with the requirements in violation of NEPA, NFMA,

and the APA.

THIRD CLAIM FOR RELIEF

The Forest Service failed to take a hard look and demonstrate compliance with its

Revised Forest Plan standard restricting motorized travel to designated routes and

failed to consider a reasonable alternative that complied with this standard, in

violation of NEPA and NFMA.

145. All previous paragraphs are incorporated by reference.

146. The Revised Forest Plan states:  “Standard 3: Restrict year-round, wheeled

motorized travel to designated routes or areas.”

147. There are currently 31.3 miles of unauthorized open motorized routes and

trails in the Project area.

148. After Project implementation, the Forest Service will continue to allow 20.8

miles of unauthorized open motorized routes and trails to remain in the
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Project area.

149. By allowing 20.8 miles of unauthorized motorized use in the Project area, the

Forest Service is failing to restrict wheeled motorized travel to designated

routes or areas.

150. The Forest Service’s failure to close or obliterate the remaining 20.8 miles of

unauthorized open motorized routes and trails in the Project area violates the

Revised Forest Plan, NEPA, NFMA, and the APA.

151. The Forest Service’s failure to consider a Project alternative that closes or

obliterates all 31.3 miles of unauthorized motorized routes and trails in the

Project area is unreasonable and violates the Revised Forest Plan, NEPA,

NFMA, and the APA.

FOURTH CLAIM FOR RELIEF

The Project and Revised Forest Plan analysis and impacts on elk violate NFMA,

NEPA, and the APA.

152. All previous paragraphs are incorporated by reference.

153. The best available science (Hillis et al 1991) defines elk security area as

comprised of contiguous 250 acre blocks of hiding cover 0.5 miles or more

from open roads with these blocks encompassing 30% or more of the area.

154. The “secure area” definition that will be applied to Yellowstone grizzly bears

if they are delisted, as set forth in the Yellowstone grizzly amendment, was
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not developed for elk and there is no scientific support or basis for applying

this definition to elk.  

155. Moreover, the Yellowstone grizzly amendment is not currently in effect

because Yellowstone grizzlies are still listed under the ESA.  

156. The definition of secure habitat for Yellowstone grizzly bears from that

amendment includes all blocks of habitat as small as 10 acres; by including

such small blocks in its security estimate for this Project, the agency is

significantly overestimating the amount of the security habitat that elk will use

and thereby presenting a misleading analysis to the public in the EIS.

157. The Revised Forest Plan and Project EIS do not disclose the Hillis et al

(1991) definition of elk security to the public or apply it.

158. The record indicates that the Project area does not comply with the 30% elk

security threshold as set forth by Hillis et al (1991).   The Project EIS does

not disclose this fact.

159. The Revised Forest Plan cites Christensen et al (1993), Wisdom et al (2004),

and the “[Yellowstone] Grizzly Bear Amendment” as the scientific basis for

the elk road density thresholds in the Revised Forest Plan but none of these

citations recommends the high permanent road densities and unlimited

increases in temporary road densities adopted in the Revised Forest Plan. 

160. The only one of these three papers that recommends road density thresholds
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in elk habitat is Christensen et al (1993), which recommends a road density of

approximately 0.7 mi./sq. mi. (70% habitat effectiveness) in elk summer

range and a maximum of 1.7 mi/sq mi (50% habitat effectiveness) for areas

where elk are important.  The Forest Service cites Christensen et al (1993) as

the best available science but did not comply with this recommendation in

either the Revised Forest Plan or the Project area. 

161. Moreover, Christensen et al (1993) recommends that the Forest Service

conduct elk analysis at both the site-specific project level of 3,000 to 10,000

acres, as well as at the elk herd unit, or habitat analysis units, or meaningful

larger landscape units of 30,000 to 150,000 acres.  In particular, Christensen

(1993) emphasizes using the elk herd unit as the analysis level.  The Forest

Service cites Christensen (1993) as the best available science but did not

comply with these recommendations in either the Revised Forest Plan or the

Project EIS.  

162. The scale of analysis that the agency is now using for elk road density

averages impacts over such a large area that the impacts of individual projects

are diluted and the analysis is not meaningful at the project level or landscape

level.  The Project area road density (over 3.0 mi./sq.mi.) is significantly

higher than both the Christensen standards (0.7  mi./sq.mi. and 1.7 mi./sq.mi.)

and the Revised Forest Plan standards (1.9 mi./sq.mi. and 1.5 mi./sq.mi.), but
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because the agency averages road density over such a large area, the true

status of the Project area and whether it complies with scientifically-

determined biological thresholds for elk is obscured from the public.  The

public has not been fully and fairly informed about the impacts of road

density on elk in the Project area.

163. Also, Christensen et al (1993) did not intend that temporary roads and

publicly closed roads used for and during timber sales be excluded from road

density thresholds because the use of those roads will still disturb elk.  The

Forest Service cites Christensen (1993) as the best available science but did

not implement a standard governing temporary road building and use during

timber sales in either the Revised Forest Plan or the Project EIS, and the

Revised Forest Plan and Project EIS do not provide a full and fair discussion

on the impact on elk from allowing unlimited temporary road density in the

Forest or explain the agency’s departure from the best available science.  This

Project alone allows the construction of 10.4 miles of temporary roads,

despite the pre-existing high road densities in the Project area.

164. Finally, Christensen et al (1993) recommends restricting motorized use on elk

winter range.  The Forest Service does not explain its departure from this

recommendation in the Revised Forest Plan (i.e. its failure to include a

standard to that effect), or in the Project (i.e. its authorization of multiple units
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of commercial logging on elk winter range).  Furthermore, the Forest Service

fails to demonstrate compliance with the elk winter range requirement that

applies to the East Deerlodge Management Area.

165. The agency’s failure to take a hard look at the application of the best

available science on roads and elk for the Project and Revised Forest Plan,

and failure to comply with the Forest Plan requirement to ensure viability and

restrict activity in winter range violates NFMA, NEPA, and the APA.

FIFTH CLAIM FOR RELIEF

The Revised Forest Plan snag standards, and their implementation or lack thereof in

the Project area, do not ensure the viability of species dependent on snags and are

arbitrary and capricious in violation of NFMA, NEPA, and the APA.

166. All previous paragraphs are incorporated by reference.

167. The Revised Forest Plan snag standard states (emphases added):  “Standard

3: Mechanical vegetation treatments will: Retain all snags greater than 20"

dbh (except for hazard trees). In addition, do not reduce the number of snags

greater than 15.0" dbh per acre in treatment units below the levels shown in

the Table 12, calculated as an average for the total treatment unit acreage in

a project area. This calculation allows variability among treatment units

which produces a more natural clumpy distribution.  If there are insufficient

snags in treatment units, live trees in the same size class must be retained
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and counted towards the snag requirement. These would be in addition to any

requirements of Standard 4.  These per acre requirements do not apply to the

treatment units if analysis shows the levels of snags will be met for the

project area as a whole.  If, in the project area as a whole, there are

insufficient live trees and/or snags greater than 15.0" dbh, the standard is

deemed complied with by retention of the existing live trees and/or snags

greater than 15.0" dbh in the treatment units.”.

168. Table 12 requires 3.6 snags per acre for warm forest, 8.0 snags per acre for

cool forest, 5.0 snags per acre for cold forest, and 6.4 snags per acre for

lodgepole pine (referred to as PICO).

169. There is no limit on the size of the “project area” over which the numeric

requirements may be averaged.  

170. There is no requirement to ensure that the “project areas” over which the

requirements are averaged have any relationship to the size of the range  or

habitat needs of an actual snag-dependent bird species.

171. By allowing the numeric requirements for snags to be averaged over large

areas, the standard allows the agency to dilute the site-specific impacts of

logging projects and leave vast expanses of forest without any snags.

172. Moreover, in a case in which there are no snags or live trees over 15" dbh,

the snag standard does not conserve any snags.  For example, almost 25% of
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the Project units have 0.0 trees per acre over 15" diameter, which means the

agency will conserve 0.0 snags in over 25% of the Project units yet still be in

compliance with the Revised Forest Plan.

173. If a project area only has snags smaller than 15" diameter, the Revised Forest

Plan does not require any conservation of those smaller snags. Thus, in this

Project, smaller snags will not be conserved in lieu of 15" diameter snags. 

Instead, all dead or dying lodgepole under 15" diameter will be clearcut.

174. The Forest Service fails to demonstrate that leaving large areas without any

snags will ensure the viability of wildlife species dependent on snags.  The

Project EIS does not discuss the number and size of the area that will be left

without snags in the Project area as a result of the Project, nor does it discuss

the home ranges of snag-dependent species and how the size of these large

snag-less clearcuts relate to the size of the home ranges of snag-dependent

species.

175. The Revised Forest Plan standard for replacement snags states:  “Standard 4.

Do not reduce the number of live trees greater than 10.0" dbh per acre in

regeneration harvest treatment units (to provide future snags) below the levels

shown in Table 13 on the next page.”

176. Table 13 requires 1.3 trees per acre in warm forest, 0.9 trees per acre in cool

forest, 1.4 trees per acres in cold forest, and 0.6 trees per acre in lodgepole
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(PICO) forest.

177. The replacement snag standard is arbitrary and capricious because conserving

only the small number of live trees in this standard will not ensure the

creation of sufficient 15" diameter snags to meet the snag standard.  For

example, in lodgepole pine (PICO) forest, conserving 0.6 live trees over 10"

diameter will never result in 6.4 dead trees over 15" diameter.

178. By failing to ensure the conservation and recruitment of adequate size and

number of snags across the Forest, in an adequate distribution across the

Forest, the Forest Service is failing to ensure the viability of snag-dependent

wildlife species, and its Forest Plan snag standards are arbitrary and

capricious, in violation of NEPA, NFMA, and the APA.

 VIII.  RELIEF REQUESTED

For all of the above-stated reasons, Plaintiffs request that this Court award the

following relief:

A. Declare that the Project violates the law;

B. Enjoin implementation of the Project;

C. Award Plaintiffs their costs, expenses, expert witness fees, and reasonable

attorney fees under the ESA and/or under EAJA; and

D. Grant Plaintiffs any such further relief as may be just, proper, and equitable.
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Respectfully submitted this 30th Day of July, 2015.

/s/ Rebecca K. Smith

Rebecca K. Smith

PUBLIC INTEREST DEFENSE CENTER, PC

Attorney for Plaintiffs

39

Case 9:15-cv-00098-DLC   Document 1   Filed 07/30/15   Page 40 of 40

mailto:tim@bechtoldlaw.net

