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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

ALLIANCE FOR THE WILD ROCKIES,  

  

     Plaintiff-Appellant,  

  

   v.  

  

MARY FARNSWORTH, Forest Supervisor, 

Idaho Panhandle National Forest; et al.,  

  

     Defendants-Appellees. 

 

 

No. 17-35381  

  

D.C. No. 2:16-cv-00433-BLW  

  

  

MEMORANDUM*  

 

Appeal from the United States District Court 

for the District of Idaho 

B. Lynn Winmill, Chief Judge, Presiding 

 

Argued and Submitted November 7, 2017 

Portland, Oregon 

 

Before:  FERNANDEZ, W. FLETCHER, and MELLOY,** Circuit Judges. 

 

After a series of wildfires in 2015, the United States Forest Service proposed 

and then adopted two projects—the Tower Fire Salvage and Restoration Project and 

the Grizzly Fire Salvage and Restoration Project—that authorized removing certain  

                                           

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

  

  **  The Honorable Michael J. Melloy, United States Circuit Judge for the 

U.S. Court of Appeals for the Eighth Circuit, sitting by designation. 
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burned trees and reforesting areas within the Idaho Panhandle National Forests.  

Alliance for the Wild Rockies brought suit and sought a preliminary injunction to 

stop the Forest Service from implementing the two projects.  The district court 

refused to issue a preliminary injunction, and Alliance appealed.  This Court affirms. 

 To obtain a preliminary injunction in this context, Alliance must show “that 

there is a likelihood of irreparable harm; that there are at least serious questions on 

the merits [of its claim]; that the balance of hardships tips sharply in [Alliance’s] 

favor; and that the public interest favors a preliminary injunction.”  All. for the Wild 

Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011). 

 Alliance first claims that the Forest Service failed to adequately involve the 

public in the two projects, as required by law.  When proposing a project that will 

impact the environment, a federal agency typically must prepare an environmental 

assessment (“EA”) that evaluates the project’s potential environmental effects.  40 

C.F.R. § 1501.4(b); see id. § 1508.9.  When preparing the EA, “[t]he agency shall 

involve environmental agencies, applicants, and the public, to the extent 

practicable.”  40 C.F.R. § 1501.4(b); see also id. §§ 1500.1(b), 1506.6(a).  As the 

district court noted, the Forest Service undertook numerous efforts to involve the 

public in the projects.  Based on “the totality of [these] circumstances,” Alliance has 

not shown there are serious questions on the merits of its claim that the Forest 

Service did not adequately involve the public.  Bering Strait Citizens for Responsible 
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Res. Dev. v. U.S. Army Corps of Eng’rs, 524 F.3d 938, 953 (9th Cir. 2008); see Cal. 

Trout v. FERC, 572 F.3d 1003, 1017 (9th Cir. 2009).  Also, contrary to Alliance’s 

argument, the plain text of 36 C.F.R. § 218.25(a)(1)(i) does not appear to require the 

Forest Service to conduct a public-comment period on a project’s EA, rather than on 

the project itself.  Alliance therefore has not raised serious questions on the merits 

of its claim that the Forest Service erred by conducting public-comment periods on 

the projects themselves, rather than on the EAs. 

 Alliance also challenges the emergency situation determinations (“ESDs”) for 

the projects.  As done by the district court, this Court reviews the decisions to issue 

the projects’ ESDs under the arbitrary-or-capricious standard of review.  After 

issuing a final decision for a project, the Forest Service typically must temporarily 

delay implementing the project.  See 36 C.F.R. § 218.26 (requiring a ninety-day 

objection period).  But the Forest Service may immediately implement the project 

when an ESD is issued that recognizes that at least one enumerated “emergency 

situation” related to the project exists.  See id. § 218.21.  Here, the Chief of the Forest 

Service issued an ESD for each project based on two such emergency situations, 

including hazards to human health and safety posed by the dead and dying burned 

trees.  See id. § 218.21(b).  Alliance challenges this asserted reason.  Based on the 

risks from the dead and dying burned trees, however, the Chief’s decisions to issue 

ESDs were neither arbitrary nor capricious.  See FERC v. Elec. Power Supply Ass’n, 
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136 S. Ct. 760, 782 (2016); Yazzie v. EPA, 851 F.3d 960, 968 (9th Cir. 2017).  

Alliance thus has not raised serious questions on the merits of this claim. 

 Alliance last contends that the Forest Service erred by not preparing an 

environmental impact statement (“EIS”) for either project.  The Forest Service must 

prepare an EIS for a project after determining that the project is expected to 

“significantly affect[] the quality of the human environment.”  42 U.S.C. 

§ 4332(2)(C); see 40 C.F.R. § 1508.11.  In evaluating the project’s effects, the Forest 

Service must consider the project’s context and intensity.  40 C.F.R. § 1508.27.  

Because the Forest Service determined that neither project would significantly affect 

the quality of the human environment, the Forest Service did not prepare an EIS for 

either project.  Alliance challenges those determinations, which this Court reviews 

under the arbitrary-or-capricious standard of review.  Based on the record, the Court 

concludes that the Forest Service conducted the requisite analysis of each project’s 

context and intensity.  See All. for the Wild Rockies v. Pena, 865 F.3d 1211, 1221 

(9th Cir. 2017).  Also, in rejecting the conclusions of scientific studies that Alliance 

presented regarding the projects’ environmental effects, the Forest Service was 

“entitled to rely upon the reasonable views of [its] experts over the views of other 

experts.”  Ground Zero Ctr. for Non-Violent Action v. U.S. Dep’t of the Navy, 860 

F.3d 1244, 1254 (9th Cir. 2017) (citation omitted).  Alliance thus has not raised 

serious question on the merits of its claim that the Forest Service erred by not 
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preparing an EIS for either project. 

 The Court concludes that Alliance has failed to show it has raised serious 

questions on the merits of its claims.  See Cottrell, 632 F.3d at 1135.  The district 

court’s order denying the motion for injunctive relief is therefore AFFIRMED. 
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United States Court of Appeals for the Ninth Circuit 

 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36. Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 

• The mandate will issue 7 days after the expiration of the time for 
filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 

Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 
 

(1) A. Purpose (Panel Rehearing): 
 • A party should seek panel rehearing only if one or more of the following 

grounds exist: 

► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 
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► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 

judgment. Fed. R. App. P. 40(a)(1). 
• If the United States or an agency or officer thereof is a party in a civil case, 

the time for filing a petition for rehearing is 45 days after entry of judgment. 

Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 

accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 

due date). 

• An order to publish a previously unpublished memorandum disposition 

extends the time to file a petition for rehearing to 14 days after the date of 

the order of publication or, in all civil cases in which the United States or an 

agency or officer thereof is a party, 45 days after the date of the order of 

publication. 9th Cir. R. 40-2. 

 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 

judgment, one or more of the situations described in the “purpose” section 

above exist. The points to be raised must be stated clearly. 

 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 

challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 

petition for panel rehearing or for rehearing en banc need not comply with 

Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 

found at Form 11, available on our website at www.ca9.uscourts.gov under 

Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 

required unless the Court orders otherwise. If you are a pro se litigant or an attorney 

exempted from using the appellate ECF system, file one original petition on paper. No 

additional paper copies are required unless the Court orders otherwise. 

 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 

 

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 

applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 

or by telephoning (415) 355-7806. 

 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 

www.supremecourt.gov 

 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 

• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 

► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123 
(Attn: Jean Green, Senior Publications Coordinator); 

► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 

the appellate ECF system, mail the Court one copy of the letter. 
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit 

 
BILL OF COSTS 

 

This form is available as a fillable version at: 

http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf. 
 

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 

service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 

late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28 

U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs. 
 
 

v. 9th Cir. No. 
 
 

The Clerk is requested to tax the following costs against: 
 
 

 

 

 

Cost Taxable 

under FRAP 39, 

28 U.S.C. § 1920, 

9th Cir. R. 39-1 

 
REQUESTED 

(Each Column Must Be Completed) 

 
ALLOWED 

(To Be Completed by the Clerk) 

 No. of 

Docs. 

Pages per 

Doc. 
Cost per 

Page* 

TOTAL 

COST 

No. of 

Docs. 
Pages per 

Doc. 

Cost per 

Page* 

TOTAL 

COST 

Excerpt of Record 
   

$ 
 

$ 
   

$ 
 

$ 

Opening Brief 
   

$ 
 

$ 
   

$ 
 

$ 

Answering Brief    

$ 
 

$ 
   

$ 
 

$ 

Reply Brief    

$ 
 

$ 
   

$ 
 

$ 

Other**   
$ $ 

  
$ $ 

TOTAL: $ TOTAL: $ 

 

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed 

pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be 

considered. 
 

Attorneys' fees cannot be requested on this form.  
Continue to next page 
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Form 10. Bill of Costs - Continued 
 

 
 

I, , swear under penalty of perjury that the services for which costs are taxed 

were actually and necessarily performed, and that the requested costs were actually expended as listed. 

 
 

Signature 

("s/" plus attorney's name if submitted electronically) 
 

Date 

 

Name of Counsel: 
 

 

Attorney for: 
 
 
 

 
 

 

(To Be Completed by the Clerk) 
 

Date Costs are taxed in the amount of $ 
 
 

Clerk of Court 

 

By: , Deputy Clerk 
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