
1 

 

 

The NFS Litigation Weekly Newsletter is provided to Forest Service employees for internal, informational 

purposes and is not intended to provide a legal/policy opinion or interpretation of its subject matter. 

Information presented in the Litigation Weekly is publicly available via official court records. Official 

court records should be consulted for the post complete accurate discussion of each case.  

 

  

   

 

 

 

 

 

Summer Solstice is June 21 at 11:54 am EDT 

 

Court Decisions 

1. Wildlife | Region 1 

 

Alliance for the Wild Rockies v. U.S. Forest Service (09-160, D. Mont.; 19-35035, 9th Cir.) Region 1-

On June 13, 2019, the 9th Circuit denied an emergency motion for injunction pending appeal by the 

plaintiffs for the Miller West Fisher Project on the Kootenai National Forest. This project was 

enjoined on June 29, 2010 and remanded to the Forest Service for correction. That injunction was lifted 

on November 8, 2018, by the Court for the District of Montana after completion of new environmental 

documents and analysis. On January 14, 2019, Plaintiffs appealed to the 9th Circuit the original 

Summary Judgment Order of 2010 and the court’s decision to lift this injunction. The plaintiff 

subsequently filed a motion for stay pending appeal with the District of Montana, which was denied on 

May 17, 2019, and an emergency motion for injunction pending their appeal with the 9th Circuit. 

 

On June 29, 2010, the plaintiff filed a complaint in the district court against the Forest Service’s Grizzly 

Vegetation and Transportation Management Project, the Miller West Fisher Project, and the Little 

Beaver Hazardous Fuels Reduction Project. The complaint alleged violations of NEPA, NFMA and 

ESA. The Grizzly and Miller West Fisher Projects were documented with Environmental Impact 

Statements. The Little Beaver Project was an environmental assessment. Issues centered around impacts 

to grizzly bears including unpermitted take, not considering new science, cumulative impacts of road 

construction/displacement of the species, consultation, and violations of the Forest Plan. 
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2. Realty/Telecom | Region 3  

 

CNSP, Inc. v. U.S. Forest Service (17-0814, D. N.M.) Region 3—On June 17, 2019 the District Court 

of New Mexico issued an order denying the plaintiff’s motion for reconsideration concerning the 

requested placement of telecommunication equipment on Tesuque Peak in the Santa Fe National 

Forest. The district court referred to the Forest Service’s original motion to dismiss to the magistrate 

judge for proposed findings and recommended disposition (PFRD). The magistrate judge recommended 

that the district court grant the motion to dismiss, which it did. The plaintiffs filed an objection faulting 

the magistrate judge for not responding to its request for leave to amend its complaint to seek relief 

under the Administrative Procedures Act. The district court acted on the plaintiff’s objections, adopted 

the magistrate’s PFRD, granted the motion to dismiss and denied the request for leave to file an 

amended complaint. The plaintiff filed a motion for reconsideration. The court found the motion does 

not satisfy the standard established under Federal Rule of Civil Procedure 59(e) and plaintiff missed its 

opportunities to properly move to amend. Subsequently the motion for reconsideration was dismissed. 

 

3. Wildlife | Region 5 

 

Conservation Congress v. U.S. Forest Service, et al. (13-1977, E. D. Cal.) Region 5—On June 4, 

2019 the 9th Circuit Court of Appeals affirmed the Eastern District Court of California’s March 2, 2018 

order lifting the injunction on the Smokey Project on the Mendocino National Forest. The Circuit 

Court found no error in the lower court’s decision.  

 

On May 29, 2018 the plaintiff filed a motion for a stay pending appeal and the district court 

denied the plaintiff’s request on August 17, 2018. On March 2, 2018 the district court ruled favorably on 

a motion to lift the injunction on the Smokey Project on the MNF. On February 17, 2017, the district 

court ruled against the Forest Service. The plaintiff’s concerns involved impacts to the Northern spotted 

owl. The ESA and NEPA claims were found in the Government’s favor.  

 

4. Transportation | Region 10 

 

State of Alaska v. U.S. Forest Service (16-00018, D. Alaska) Region 10—On June 11, 2019 the 

District Court of Alaska issued an order concerning Shelter Cove Road on the Tongass National 

Forest (TNF). The district court declared an easement issued pursuant to paragraph D(1) of the 4407 

MOU (D-1 easement) is a floating easement such that the activities authorized under the D-1 easement 

may occur in any 300-foot-wide corridor located anywhere within any square-mile section listed in the 

narrative property description of each D-1 easement. Section 4407 and the red and yellow lines do not 

establish fixed locations or routes for the plaintiff’s transportation and utility easements. Rather, Section 

4407 and its Map 92337 established easements to be located within wide transportation and utility 
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corridors compromised of any existing road or highway and any proposed new transportation and utility 

corridor traversing NFS lands to provide continuous links between the communities. The court rejected 

the Forest Service’s interpretation of the D-2 easement that would require a Forest Service NEPA 

review and decision prior to the plaintiff’s ground-disturbing activities with the boundaries of the D-2 

easement area. 

 

5. Recreation | Region 4 

 

Sawtooth Mountain Ranch, LLC, David Boren v. U.S. Forest Service (19-0118, D. Idaho) Region 

4— On June 13, 2019, the District Court of Idaho issued an order denying plaintiffs’ motion for 

preliminary injunction, indicating they did not demonstrate a likely success on the merits of their three 

claims. Plaintiffs are alleging that construction of the Stanley to Redfish Trail on the Sawtooth 

National Recreation Area (SNRA) - Sawtooth National Forest trespasses upon private property. The 

district court concluded plaintiffs’ Administrative Procedures Act (APA) claim that the trail project 

exceeds the scope of the conservation easement and ruled in the Agency’s favor that the Quiet Title Act 

(QTA) is the exclusive remedy for claims involving adverse title disputes with the Government. 

 

6. Wild Horse | Regions 5 

 

Klamath-Siskiyou Wildlands, et al. v. U.S. Forest Service (18-02785, D. E. Cal.; 19-16133, 9th Cir.) 

Region 5— On June 10, 2019 the 9th Circuit Court of Appeals issued an order denying the plaintiffs 

request for emergency motion for injunction pending appeal. The case concerns the Seiad-Horse 

Reduction Project (project) in the Klamath National Forest.  

 

On January 25, 2019, the district court issued an order granting the plaintiffs’ motion for 

preliminary injunctive relief on the project. The project, according to the complaint, consists of hazard 

tree removal and post-fire salvage logging in response to the 2017 Abney Fire. Plaintiffs claim the 

project will increase sediment delivery to streams, increase peak flows, and decrease streamside shade 

in violation of the Aquatic Conservation Strategy and the Klamath land resource management plans. On 

May 31, 2019 the Court issued an order granting the FS’s motion for stay of the preliminary injunction 

pending appeal.  

 

Litigation Update 

 

New Cases 

1. Wildlife | Regions 1, 2 and 4 
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WildEarth Guardians, Western Watershed Project, Wilderness Watch v. U.S. Forest Service 

and U.S. Fish and Wildlife Service (19-00203, D. Idaho) Regions 1, 2, and 4— On June 5, 2019 

the plaintiffs’ filed a complaint in the District court of Idaho against the Forest Service and U.S. Fish 

and Wildlife Service (FWS) concerning black bear baiting for hunting in the states of Idaho and 

Wyoming, and how this practice endangers the national listed threatened grizzly bear within the 

national forests in Idaho and Wyoming where black bear baiting occurs and grizzly bears may be 

present. The plaintiffs’ claim the Forest Service and FWS violated the section 7 of the Endangered 

Species Act, and the National Environmental Policy Act.  

 

2. Forest Management | Region 1 

 

Alliance for the Wild Rockies and Native Ecosystem Council v. U.S. Forest Service (19-0092, D. 

Mont.) Region 1—On June 3, 2019 the plaintiffs filed a complaint in the District Court of Montana 

concerning the Forest Service’s decision memorandum and categorical exclusion for the North 

Bridger Forest Health Project on the Custer Gallatin National Forest. Specifically, the plaintiffs’ 

claim the Forest Service’s actions or omissions violate the National Environmental Policy Act, 42 

U.S.C. §§ 4331 et seq., and the Administrative Procedure Act, 5 U.S.C. §§ 701 et seq.  

 

3. Recreation/Transportation | Region 1 

 

Friends of the Crazy Mountains, et al. v. U.S. Forest Service (19-00066, D. Mont.) Region 1— 

On June 10, 2019 the plaintiffs filed a complaint in the District Court of Montana against the Forest 

Service concerning four National Forest System trails (Porcupine Lowline Trail No. 267, Elk 

Creek Trail No. 195, East Trunk Trail No. 115/136, and Sweet Grass Trail No. 122) that provide 

access to the Crazy Mountains on the Custer Gallatin National Forest. The four trails have been 

used by the plaintiffs and other members of the public for commercial and/recreational activities. The 

plaintiffs claim the Forest Service violated the National Environmental Policy Act, National Forest 

Management Act, and the Administrative Procedures Act. 

 

The plaintiffs challenge the Forest Service’s: (a) decision to relinquish public access rights on 

two NFS trails on the west-side of the Crazy Mountains in the CGNF – the Porcupine Lowline trail 

(No. 267) and the Elk Creek trail (No. 195); and (b) decision to forgo completing a new NEPA 

analysis for a proposed trail “re-route” for the two west-side trails. The plaintiffs also challenge the 

Forest Service’s alleged failure to properly manage and protect public access rights on these two 

west-side trails, as well as two additional trails on the east-side of the Crazy Mountains – the East 

Trunk trail (No. 115/136) and Sweet Grass trail (No. 122). 
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Notices of Intent 

None to Report 

 

Natural Resource Management Decisions Involving Other Agencies 

Friends of Animals v. Jeffrey Rose and Bureau of Land Management (19-00878, D. Or.) BLM— On 

June 5, 2019 the plaintiffs filed a complaint in the District of Oregon against Jeffrey Rose and Bureau of 

Land Management (BLM) pursuant to alleged violations of the Wild Free-Roaming Horses and Burros 

Act (WHBA), National Environmental Policy Act (NEPA), The Federal Land Policy and Management 

Act (FLPMA), and the Administrative Procedures Act (APA).  

On September 12, 2018 BLM issued the final Decision Record (DR) and finding of No Significant Impact 

for the Warm Springs Spay Feasibility and On-Range Behavioral Outcome Assessment and Warm 

Springs Herd Management Area Population Management Plan. The September 2018 DR approved a five-

year Sterilization Experiment analyzed in the Environment Assessment (EA), but did not approve the ten-

Year Population Management analyzed in the EA. 

• WHBA-The plaintiffs allege that BLM violated the WHBA and implementing regulations. 

• NEPA-The plaintiffs contend that BLM; (1) did not prepare an EA or an environmental impact 

statement and (2) failed to adequately respond to public comments. 

• FLPMA-The plaintiff’s claim; (1) BLM has no authority to manage wild horses below the established 

AML, (2) BLM violated FLPMA by disregarding its duty act in compliance with applicable land use 

plans, and (3) BLM is acting in conflict with their obligations pursuant to applicable land use plans. 

• APA-The plaintiffs assert: (1) BLM changed its rules on wild horse and burro roundup decisions (2) 

BLM’s actions are arbitrary, capricious an abuse of discretion, or otherwise  not in accordance with 

the law, and without the observance of procedure required by law, and (3) BLM failed to comply with 

the notice and comment rulemaking requirement of the APA. 

 

 

 


