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Court Decisions 

Minerals | Region 9 

 
Center for Biological Diversity, et al. v. U.S. Forest Service, et al. (17-372, D. Ohio) Region 9— 

On March 13, 2020, the District Court of Ohio issued an adverse decision against the Forest Service and 

the Bureau of Land Management (BLM) concerning the authorization of oil and gas leases and fracking 

on the Wayne National Forest (WNF) regarding violations of the National Environmental Policy Act 

(NEPA). The district court found that at the decision-to-lease phase, the Forest Service and BLM failed to 

take a hard look at the impacts of fracking in the WNF, including: (1) surface area disturbance, (2) 

cumulative impacts on the Indiana Bat and the Little Muskingum River, and (3) impacts on air quality. 

 

The plaintiffs argued that four intensity factors for environmental review were met, which requires the 

preparation of an Environmental Impact Statement (EIS). Although the district court found that the 

Forest Service and BLM failed to take sufficiently hard looks at certain aspects of fracking, it also did not 

find as a matter of law that fracking is a significant action requiring preparation of an EIS. Rather, the 

court gives the Forest Service and BLM the opportunity to take the requisite hard look first and, after 

doing so, proceed accordingly 

 

The district court provides additional remedy briefings by the parties on this case. The parties are to 

discuss a range of appropriate remedies, meaning options that fall somewhere between complete 

vacatur or remand.  

 

Forest Plan | Region 1 

 
Alliance for the Wild Rockies v. Chad Benson, et al., (09-160, D. Mont.) Region 1—On March 15, 2020, 

the District Court of Montana ruled against plaintiff on a motion for reconsideration requesting that the 

Miller West Fisher Project on the Kootenai National Forest (KNP) be enjoined. The Court lifted its 

injunction on this project in November 2018 that was in place due to non-compliance with motorized 

Access Amendments to the Forest Plan (i.e., incidental take statement on grizzly bear recover that 

prohibited in increase in permanent roads). Plaintiff’s motion for reconsideration was denied based on 

 

 

Ecosystem Management 
Coordination 

NFS Litigation Weekly  
March 27, 2020 



 

The NFS Litigation Weekly Newsletter is provided to Forest Service employees for internal, informational 

purposes and is not intended to provide a legal/policy opinion or interpretation of its subject matter. 

Information presented in the Litigation Weekly is publicly available via official court records. Official 

court records should be consulted for the post complete accurate discussion of each case.  

 

2 

 

the work on the Miller Project has been halted. The Court stated, “As long as no work is planned … 

Alliance cannot show the likelihood of irreparable harm….”. The Court further stated, alliance is 

attempting to litigate a new ESA claim that was not brought previously. 

 

Background 

 

On November 11, 2009 (initial) and January 19, 2010 (amended), plaintiff filed suit on the Grizzly 

Vegetation and Transportation Management Project, the Miller West Fisher Project, and the Little 

Beaver Hazardous Fuels Reduction Project. The complaint alleged violations of NEPA, NFMA and ESA 

including impacts to grizzly bears and unpermitted take. The District Court found the Forest Service 

failed to adequately address the rational for its cumulative effects analysis areas, caused “take” outside 

the recover zone for grizzly bear, failed to support its analysis of grizzly bear effects due to helicopter 

logging, and failed to address whether the projects were compatible with grizzly bear needs as required 

by the Forest Plan. The case was remanded to the Forest Service for further analysis.  

 

The KNF subsequently completed new NEPA documents and the Government requested that injunctions 

for each project be lifted. The plaintiff later challenged the lifting of all three injunctions with appeals to 

the 9th Circuit. 

 

The Miller West Fisher Project was enjoined on June 29, 2010.  That injunction was lifted on November 

15, 2018. On January 14, 2019, plaintiff appealed to the 9th Circuit the original Summary Judgment Order 

of 2010 and the court’s decision to lift the injunction. On November 4, 2019, the 9th Circuit affirmed in 

part and remanded in part the District Court’s 2018 order. The remand required the District Court to 

determine if the Miller West Fisher Project complied with the ESA. 

 

Wilderness Management | Region 2 

 
Wilderness Watch, et al. v. Brian Ferebee, et al. (19-1449, D. Colo.) Region 2—On March 18, 2020, the 

District Court of Colorado issued an order dismissing the case concerning the Rocky Mountain Regional 

Forester’s May 7, 2019, chainsaw authorization permitting the use of chainsaws to clear trails in the 

South San Juan and Weminuche Wilderness area in the San Juan and Rio Grande National Forests. 

The alleged violation was in regard to the Wilderness Act, National Environmental Policy Act (NEPA), and 

Administrative Procedures Act (APA). The district court dismissed the case without prejudice for lack of 

subject matter jurisdiction, because the Forest Service formally withdrew the May 7, 2019, chainsaw 

authorization in a June 10, 2019 memo. 

 

Background 

 

On May 7, 2019, the Rocky Mountain Regional Forester sent a memo to the San Juan and Rio Grande 

Forest Supervisors giving approval for limited chainsaw use in wilderness areas to clear trail obstructions 

between June 1 and August 17, 2019.  
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On May 22, 2019 the plaintiffs filed a complaint in the district court alleging the Forest Service 

authorized use of chainsaws throughout two designated wilderness areas on the San Juan and Rio 

Grande National Forests in violation of the Wilderness Act, NEPA, and APA (located in San Juan National 

Forest & Rio Grande National Forest). 

The plaintiffs’ complaint had sought for the chainsaw use decision to be voided and remanded to 

comply with NEPA, APA and WA with an immediate Temporary Restraining Order and Preliminary 

Injunction enjoining Forest Service from the decision and any future motorized use proposal 

 

Forest Management | Region 1 

 
Native Ecosystem Council, Alliance for the Wild Rockies v. Mary Erickson, et al. (17-0053, D. Mont.; 18-

35687, 9th Cir.) Region 1--On March 20, 2020, the 9th Circuit Court of Appeals affirmed the District Court 

of Montana’s order that granted summary judgment in favor to the Forest Service. The plaintiffs 

challenged the forest restoration project under the National Environmental Policy Act (NEPA), National 

Forest Management Act (NFMA), Administrative Procedures Act, and the HFRA for the use of the 

improper use of the insect and disease CE. 

 

The 9th Circuit affirmed the lower court’s decision finding that the Forest Service was not required to 

prepare an Environmental Impact Statement (EIS) for the designation of landscape scale areas under the 

HFRA. The Forest Service’s decision to categorically exclude the Smith Shields project from NEPA under 

the HFRA’s statutory categorical exclusion was not arbitrary because the agency reasonably determined 

the project would not affect old growth.  

 

The 9th Circuit also found that the Forest Service did not need to prepare an EIS for the “Clean Up 

Amendment” to the Gallatin Forest Plan regarding old-growth forest and elk hiding cover. With respect 

to old growth, the Forest Service had determined that using a larger scale would be more consistent 

with the Forest Plan’s original goal of achieving habitat diversity across the landscape and that using the 

larger scale would result in more reliable data. For elk hiding cover, the court determined that the 

amendment was supported by the best available science and was not less protective than the old 

standard. 

 

Background 

 

On August 1, 2018, the district court filed a decision siding with the Forest Service on August 1, 2018. 

The case challenged Smith Shields Forest Health Project that used a Farm Bill insect and disease 

categorical exclusion and amended the Gallatin Forest Plan. The treatment area was 1,660 acres. The 

case presented unsuccessful challenges to the following: 

• Forest Service Chief’s designation of the areas in the State of Montana should have triggered a 

NEPA review prior to HFRA projects using the insect and disease CE;  
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• Forest Service did not sufficiently consider potential impacts from the Amendment or the 

project on the Canada lynx; 

• The amendment involved substantial changes to two forest-wide standards that required 

preparation of an EIS, as demonstrated by impacts from the project; and 

• The project violates HFRA because it does not maximize old growth retention and comply with 

soil productivity standards. 

 

Timber | Region 10 
 

Southeast Alaska Council, et al., v. United States Forest Service et al. (19-0006, D. Alaska) Region 10-On 

March 11, 2020, the District Court for Alaska issued an order finding the Environmental Impact 

Statement (EIS) for the Prince of Wales Landscape Level Analysis Project (the Twin Mountain Timber 

Sale is the first sale for the project) on the Tongass National Forest (TNF) violated the National 

Environmental Policy Act (NEPA), Alaska National Interest Lands Conservation Act (ANILCA), National 

Forest Management Act (NFMA), and the Administrative Procedures Act (APA). The district court 

indicated the preliminary injunction shall remain in place until the final order on the remedy for the case 

is issued. 

 

The plaintiffs requested from the district court a declaration of NEPA and NFMA Violation, vacating the 

portions of the ROD authorizing vegetation management and new road construction. The Forest Service 

requested remand without vacatur and requested the allowance of supplemental briefing to be 

submitted. The District Court agreed that supplemental briefing could be helpful. The parties may file 

supplemental briefs addressing the proper remedy by April 17, 2020. 

 

Specific District Court’s Findings 

NEPA 

• The project’s final EIS fails to provide a meaningful comparison of alternatives. 

• By authorizing an integrated resource management plan but deferring siting decisions to the 

future with no additional NEPA review, the project final EIS violates NEPA. 

• The Forest Service has not yet taken the requisite hard look at the environmental impact of site-

specific timber sales on Prince of Wales over the next 15 years. 

• The Forest Service’s plan does not comply with the procedural requirements of NEPA which are 

binding on the agency. 

• The Forest Service’s analytical framework in this case is not sufficient to meet the requirements 

for an EIS. 

• Focusing on the project’s maximum potential impacts for all alternatives rather than its actual or 

foreseeable impacts, the final EIS falls short of NEPA’s directive to contain a reasonable 

thorough discussion of the significant aspects. 
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ANILCA 

• The district court determined that the project’s final EIS does not contain the level of site 

specificity required by NEPA, for the same reasons, finds that despite the public hearings it held, 

the Forest Service failed to comply with ANICLA. 

• The Forest Service’s evaluation of the project’s maximum impacts does not evaluate the 

project’s actual expected impacts. 

• By not developing actual site-specific information, the Forest Service limited its ability to make 

informed decisions regarding impacts to subsistence uses and presented local communities with 

vague, hypothetical, and over inclusive representations of the project’s effects over a 15 year 

period. 

• Without either an upfront discussion of actual site specific impacts or future ANILCA analysis 

when siting decisions are made, the project’s final EIS and record of decision (ROD) are 

inconsistent with ANILCA. 

NFMA 

• The district court finds no ambiguity in the TIM3.1.C (Forest Plan standard) about when the 

agency is required to provide unit cards. 

• Under the plain language of the Forest Plan, the Forest Service must provide unit cards when 

the relevant NEPA document is published. 

• The Forest Service departed from the unambiguous directive of TIM3.I.C. 

• The Forest Service’s decision to delay the publication of unit cards until the Implementation Plan 

is inconsistent with the Forest Plan. 

• The Commercial Vegetation Management map, as provided, does not identify specific timber 

harvest units. 

• Due to failure to include timber harvest unit cards corresponding to discrete geographic 

locations, the project’s final EIS and ROD are inconsistent with the 2016 Tongass Forest Plan 

 

Background 

 

On September 23, 2019, the district court granted the plaintiffs’ preliminary injunction against the 

Forest Service concerning the project on the TNF. The district court enjoined the Forest Service from 

allowing any cutting of trees, road construction, or other ground-disturbing activities implementing the 

1,156-acre Twin Mountain Timber Sale authorized in the project’s ROD until further order of the district 

court. The Forest Service is further enjoined from opening any bids or awarding any contracts for the 

Twin Mountain Timber Sale until further order of the district court. 

 

On May 7, 2019, the plaintiffs filed a complaint in the district court against the Forest Service concerning 

the project on the TNF. The complaint concerns the Forest Service, pursuant to Administrative 

Procedures Act, alleged violations of NEPA, ANICLA, and NFMA, concerning the Forest Service’s ROD 
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signed on March 16, 2019, along with the associated final EIS concerning the decision to allow extensive 

old-growth and second-growth logging in the TNF. 

 

Forest Plan & Travel Management | Region 1 
 

WildEarth Guardians, et al. v. Chip Weber (lead case); and Swan View Coalition, et al. v. David 

Bernhardt, et al. (19-0056, D. Mont.; and 19-0060, D. Mont. – Consolidated Cases) Region 1-On March 

2, 2020, the District Court of Montana denied the Forest Service’s motion to dismiss Claim Two 

(incorporation of Amendment 24 - Over-Snow Vehicle Use Designations) made in the lead case 

concerning the 2018 Land Management Plan (Forest Plan) on the Flathead National Forest (FNF). The 

Amendment 24 consist of two parts: 1) Incorporation of the 1986 over-snow vehicle use designations 

under the Travel Management Rule’s grandfather provision into the 2018 Forest Plan. 2) Identification 

of 567 additional acres as potentially suitable for over-snow vehicle use after site-specific planning (i.e., 

“suitability determination”). This site-specific planning will be complete within three years. The Court 

found the incorporation of Amendment 24 can be challenged as it is directly related to the 2018 Forest 

Plan Revision (i.e., motion denied) and the 567-acre “suitability determination” is premature (not ripe) 

as any over-snow use awaits further study. Consequently, it cannot be challenged. 

 

Background 

 

Lead Case -- On April 2, 2019, the plaintiffs’ filed suit in the district court against the Forest Service 

pursuant to the Administrative Procedures Act for violations of the National Environmental Policy Act, 

the National Forest Management Act, Forest Service National Forest System Land Management Planning 

Regulations (2012 Planning Rule), and Executive Order 11644 (as amended), and USDA travel 

management regulations (36 CFR, Part 212), concerning the Forest Service’s decision finalizing the 2018 

revision to the Flathead National Forest Land Management Plan (revised Forest Plan) on the FNF. 

 

Grazing | Region 3 
 

Lance Thiessen, et al. v. Emily Irwin, et al. (19-779, D. N.M.) Region 3—On March 3, 2020 the District 

Court of New Mexico dismissed this cased based on lack of service. The plaintiffs incorrectly served the 

complaint to the Federal Defendants, and the court dismissed the case without prejudice. 

 

Background 

 

On August 26, 2019, the plaintiffs filed a complaint in the district court, individually naming the District 

Ranger, Forest Supervisor (Gila National Forest), Regional Forester, and the Forest Service alleging that 

the LLC, owns the Canyon del Buey Allotment and that the Forest Service lacks authority to cancel their 

term grazing permit.  
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Canyon del Buey, LLC, was sent a notice of cancellation of its term grazing permit on November 29, 

2018. The permittee filed a notice of appeal of the cancellation. Following two levels of administrative 

review of the cancellation decision, the permittee was notified they had until August 31, 2019, to 

remove the livestock from National Forest System (NFS) lands. To date, no livestock have been removed 

from the allotment. OGC is preparing documentation to refer a case to the United States Attorney’s 

Office (District of New Mexico) to seek a civil judgement, requiring the removal of all its unauthorized 

livestock from NFS lands. 

 

Wilderness | Region 4 
 

Wilderness Watch, et al. v. Sonny Perdue, et al. (16-0012, D. Idaho; 17-35882, 9th Cir.) Region 4-On 

March 9, 2020, the 9th Circuit Court of Appeals issued a memorandum opinion concerning helicopter 

operations for wildlife data collection in the Frank Church Wilderness on the Salmon-Challis National 

Forest (SCNF).  The Circuit affirmed in part, reversed in part, and remanded to the District Court for 

modification of an existing injunction. As a result of a NEPA and Wilderness Act violation, the District 

Court of Idaho ordered the non-use and destruction of radio telemetry data collected on elk and wolves 

and a 90-day implementation delay on all future helicopter-assisted wildlife operations.  

 

Background 

On February 12, 2018, the District Court of Idaho ruled in part and denied in part a stay of judgment 

pending appeal for IDFG concerning the destruction of collected data.  The Court found that IDFG could 

be irreparably injured if it ultimately prevails on appeal.  It further stated,  “[T]he likelihood that IDFG 

would prevail on appeal and obtain a reversal of the destruction order is perhaps helped by the lack of 

guiding precedent for that remedy – while the Court is confident in its ruling, the Circuit may disagree 

and would not be bound to affirm by any precedent.”  The Court, however, ruled the State could not 

make use the data. 

On January 18, 2017, the District Court ruled against the Agency finding the Forest Service violated NEPA 

and the Wilderness Act stating, “the Agency essentially allowed the Idaho Department of Fish and Game 

(IDFG) to get away with slicing its long-term helicopter collaring project into a one-year sliver of a project 

to mitigate cumulative effects.” The Court enjoined the agencies with stipulations pertaining to the 

future use of data and helicopter operations.   

 

Forest Management | Region 1 
 

Native Ecosystem Council, Alliance for the Wild Rockies, v. Leanne Marten, et al. (18-0087, D. Mont.) 

Region 1—On March 26, 2020 issued an order against the Forest Service and the U.S. Fish and Wildlife 
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Service (FWS) concerning the North-Hebgen Multiple Resource Project, on the Custer-Gallatin National 

Forest. (CGNF). 

 

The district court concluded that the Forest Service violated the Endangered Species Act (ESA) and the 

Administrative Procedures Act (APA) by failing to complete a biological assessment (BA) for the 

wolverine and violated the National Forest Management Act (NFMA) and the APA with its calculation of 

elk hiding cover. The court further denied as moot the plaintiffs’ ESA section 7 consultation claim 

concerning Amendment 51 (because the Forest Service had already completed a BA and the FWS 

already completed a biological opinion for the project). Also, the court denied plaintiffs’ National 

Environmental Policy Act (NEPA) claim that the Forest Service was required to prepare an Environmental 

Impact Statement (EIS) for the project. 

The district court held that: 

1. The BA requirement under the ESA applies to any agency action where proposed or listed species 

may be present. The requirement is not limited to major construction activities although this 

language appears in the ESA regulations. The Forest Service’s programmatic BA for wolverine was 

not sufficient to fulfill its obligations under ESA because FWS did examine the project’s potential 

effects on wolverine. And even if these effects were disclosed in the EA, there was no concurrence 

from the FWS. 

2. Plaintiffs adequately exhausted administrative remedies on elk hiding cover claims due to the Forest 

Service’s “lack of transparency” and also found that the court will exercise its “discretion” to hear 

the claim in any event since there is no prejudice to Defendants. The court goes on to find that the 

Forest Service calculation of elk hiding cover fails to comply with the Forest Plan by only including 

Gallatin National Forest lands in its denominator and not including all other NFS lands within the Elk 

analysis unit. 

3. The court grants summary judgment to the Defendants on the NEPA claim, finding that the Forest 

Service was not required to prepare an EIS for the project. 

Background 

On May 15, 2018, the plaintiffs filed a complaint in the district court claiming: (1) The project violates 

the Forest Plan’s hiding cover standard for Elk (NFMA); (2) Failure to prepare an EIS due to the project’s 

significant effects (NEPA); (3) Failure to take a “hard look: at the cumulative effects of other projects like 

the Lonesome Wood 2 Project (NEPA); and (4) Failure to consult on lynx and lynx critical habitat for 

Gallatin Forest Plan Amendment 51 (ESA). The plaintiffs also addressed grizzly bears and the percentage 

of motorized access routes in the project area along with lynx and elk habitat. 

 

 



 

The NFS Litigation Weekly Newsletter is provided to Forest Service employees for internal, informational 

purposes and is not intended to provide a legal/policy opinion or interpretation of its subject matter. 

Information presented in the Litigation Weekly is publicly available via official court records. Official 

court records should be consulted for the post complete accurate discussion of each case.  

 

9 

 

Court Update 

Wildhorses | Region 5 

 
Devil’s Garden Preservation Group, et al. v. U.S. Forest Service, et al. (17-2185, E.D. Cal.) Region 5—On 

March 3, 2020, the Eastern District Court of California issued an Order denying the plaintiffs’ motion to 

compel the Forest Service to provide documents through discovery on this case concerning the 

gathering of wild horses on the Modoc National Forest. The order follows from the District Court’s 

March 2, 2020, order setting a briefing schedule and concluding that this is an Administrative 

Procedures Act case to be decided based on an administrative record. The court ordered the Forest 

Service to supplement their administrative record within 90 days. 

 

Litigation Update 

 

Nothing to Report 

 

New Cases 

 

Lands | Region 1 

 
Center for Biological Diversity et al v. US Forest Service et al (U.S. Customs and Border Protection) (20-

00128, D. Idaho) Region 1-On March 10, 2020, CBD filed a complaint alleging the Forest Service and 

Customs and Border Protection (CBP) violated the National Forest Management Act (NFMA) and the 

National Environmental Policy Act (NEPA) by approving the construction and maintenance of Bog Creek 

Road in the Idaho Panhandle National Forest (IPNF) in the Blue Grass Bear Management Unit and 

removing seasonal restrictions on five other roads in the Idaho Panhandle National Forest. 

 

Plaintiffs Specifically Claim:  

• The Forest Service and CBP issued a Final Environmental Impact Statement (FEIS) and Final RODs 

on February 15, 2019.  

• The project would authorize reconstruction of Bog Creek Road, change the designations of Blue 

Joe Cree Road from seasonally restricted to administrative open in addition to three additional 

roads that would allow for unlimited trips, further endangering the wildlife in the Blue-Grass Bear 

Management Unit (BMU). 

• Is in violation of NFMA by failing to comply with applicable Forest Plan standards necessary to 

protect and restore the Selkirk grizzly bear population. This includes not complying with the 

Access Amendment Standard 

• Is in violation of NEPA by failing to take a hard look at the impacts to grizzly bears from the 

Project. 
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o Fails to take a hard look at how the road reclassification and opening will further hurt and 

isolate the grizzly in the BMU 

o Relied on improper baseline analysis 

o Failed analyze the cumulative impacts 

The plaintiffs request the district court to vacate the decision and enjoin implementation of 

the project until compliance is demonstrated. 

 

Notice of Intent 

Grazing | Region 3 

 
NOI-On March 16, 2020, a 60-Day Notice of Intent to Sue was received by Center for Biological 

Diversity (CBD), Region 3- CBD claims the Forest Service violated The Endangered Species Act (ESA) by 

not following requirements (Terms and Conditions/Mitigation Measures) in the U.S. Fish and Wildlife 

Service’s (FWS) biological opinions for 20 grazing allotments in the Coconino, Prescott, and Tonto NFs. 

CBD further claims the Forests Service’s inaction has violated the FWS’s BOs on protecting the resource 

from the harms of unchecked grazing in the watershed. The NOI also, includes claims that new listings 

have occurred, since the biological opinions were issued, thus requiring re-consultation between the 

Forest Service and the FWS concerning grazing impacts on newly listed species. 

 

The NOI requests the Forest Service to re-initiate Endangered Species Act (ESA) ESA, Section 7 

consultation due to failed exclusion fencing on permitted grazing allotments that is damaging the Verde 

River Watershed impacting and jeopardizing the survival and recovery of the Gila Chub, Loach Minnow, 

Spikedace, Razorback Sucker, Gila Topminnow, Desert Pupfish, Woundfin, Colorado Pikeminnow, 

Southwestern Willow Flycatcher, Yellow-billed Cuckoo, Mexican Spotted Owl, Chiricahua Leopard Frog, 

Narrowheaded Gartersnake, and Northern Mexican Gartersnake. CBD states their report documents the 

destruction of the Verde River drainage riparian habitat by cattle, horses, and burros. The report claims 

that cows are impacting the waterway and damaging streamside vegetation along nearly three-fourths 

of the 143 stream miles surveyed.  

 

The allotments at issue are the Windmill West, Beaver Creek, Apache Maid, Walker Basin, 

Hackberry/Pivot Rock, Ike’s Backbone, and Fossil Creek on the Coconino NF; the Muldoon, West Ear/Del 

Rio, China Dam, Sand Flat, Perkinsville, Horseshoe, Antelope Hills, and Brown Springs allotments on the 

Prescott NF; and the Skeleton Ridge, Deadman Mesa, Cedar Bench, Bull Springs, and Red Creek 

allotments on the Tonto NF. 

 

Background 

 

The NOI indicates that in 1998 the CBD reached a legal agreement with the Forest Service in which the 

Agency agreed to prohibit domestic livestock grazing from hundreds of miles of southwestern 
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streamside habitats, including the Verde River watershed, while it conducted a long-overdue 

consultation with FWS on the impacts of grazing on threatened and endangered species. The 

consultation confirmed that grazing in arid southwestern landscapes destroys riparian habitat. 

The CBD states their report, based on months of field surveys, confirms that hundreds of cows, some of 

them feral, are destroying crucial habitat for 14 threatened or endangered species. These include 

imperiled fish, birds and snakes that rely on what should be healthy, lush riparian areas for their survival 

along the Verde River and its tributary streams: The East Verde River, Fossil Creek, Red Creek, Wet 

Beaver Creek and Sycamore Creek. 

Recreation | Region 1 
 

NOI-On March 11, 2020, a 60-Day Notice of Intent to Sue was received by Paul and Cathy Donohoe of 

Nye, Montana – Region 1. The Donohoe’s are claiming the Forest Service violated of the Endangered 

Species Act (ESA) regarding the construction of a bridge over the West Fork of the Stillwater River and 

the creation of a connector trail between the West Fork of the Stillwater Trailhead and the Castle 

Creek Trailhead Project (project) on the Custer National Forest. The Donohoe’s claim the Forest Service 

failed to consult the U.S. Fish and Wildlife Service (FWS) on the potential effects to Grizzly bears. The 

NOI states the project was approved under two separate Decision Memorandums, one addressing the 

construction of the bridge and the other addressing the reopening of 1.5 miles of long abandoned 

historic road and .5 miles of new trail construction. The memos were dated March of 2015, and March 

of 2019 respectively. The Donohoe’s claim the information regarding the project was conflicting and 

misleading and they never received any scoping information and saw no public notice regarding scoping 

for the project.  

 

Other Cases Filed Against Another Agency/Entity 

Mining | Region 9 

 
Voyageur Outward Bound School, et al. v. United States, et al. (18-1463, D. D.C.); Wilderness Society, 

et al. v. Ryan Zinke, et al. (18-1496, D. D.C.); and Friends of the Boundary Wilderness, et al. v. Bureau 

of Land Management, et al. (18-1499, D. D.C.) Consolidated Cases with Twin Metals Minnesota LLC, et 

al. (Intervenor) Region 9—On March 17, 2020, the District Court for the District of Columbia issued an 

order granting the Department of Interior’s (Interior) motions for summary judgment in these cases. The 

cases concerned alleged violations of the Administrative Procedure Act (APA), and the arbitrary and 

capricious reinstatement of 2004 Renewal Leases on the Superior National Forest (SNF) exceeding the 

Interior’s and the Bureau of Land Management’s authority under law.  

 

The district court concluded that the Interior, timely, corrected an error that would have deprived Twin 

Metals Minnesota, LLC (Twin Metals) of its right to valuable leases. Interior’s analysis explaining the 

need to correct this error was thorough, thoughtful, and reasonable—a far cry from “arbitrary and 
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capricious.” The district court grants Interior’s and Twin Metals’ Motions for Summary Judgment, 

denying Voyageur’s Motion for Summary Judgment, and denying Twin Metals’ Motion to Dismiss. 

 

The district court determined that when the Interior reinstated Twin Metal’s mining leases in the 

Superior National Forest one year after canceling those leases, local businesses and conservation groups 

objected. Interior disagreed, and claims agencies have “inherent reconsideration authority” which 

allows them to review and reverse prior decisions—particularly when there is an error to correct. And its 

first decision was riddled with legal errors. The district court agrees with Interior. Because Interior has 

inherent authority to timely reconsider its prior decisions and reasonably did so here, the district court 

granted summary judgment to the Defendants. 

 

Wildlife | Region 3 

 
New Mexico Farm and Livestock Bureau, et al. v. U.S. Department of Interior, et al. (17-2211, 10th Cir.) 

New Mexico—Region 3.  On March 17, 2020, the 10th Circuit Court of Appeals issued an order reversing 

the District Court of New Mexico’s Order, remanding the case back to the district court. This case 

involves the designation by the U.S. Fish and Wildlife Service (FWS) of critical habitat for the jaguar, 

pursuant to the Endangered Species Act (ESA). The plaintiffs filed suit, contending the FWS’s designation 

was arbitrary and capricious. The district court has ruled in favor of the FWS, exercising jurisdiction 

under 28 U.S.C. § 1291. 

 

The 10th Circuit concluded that the FWS was "arbitrary and capricious" in its decision making. The Court 

states the FWS did not comply with its obligation to designate unoccupied critical habitat 'only when a 

designation limited to its present range would be inadequate to ensure the conservation of the species, 

and that the Agency did not follow its own regulations or provide a rational explanation for failing to do 

so. The 10th Circuit stated the "The Service must find designation of occupied areas inadequate as a 

prerequisite to designating unoccupied areas." 

 

Background 

 

The jaguar was listed as a foreign endangered species under the Endangered Species Conservation Act in 

1972, even before the 1973 passage of the ESA. FWS listed both foreign and domestic jaguar 

populations as endangered in 1997. In 2014, FWS designated 764,207 acres as critical habitat essential 

for the conservation of the jaguar. The area spans parts of southwestern New Mexico and southeastern 

Arizona. 

 



 

The NFS Litigation Weekly Newsletter is provided to Forest Service employees for internal, informational 

purposes and is not intended to provide a legal/policy opinion or interpretation of its subject matter. 

Information presented in the Litigation Weekly is publicly available via official court records. Official 

court records should be consulted for the post complete accurate discussion of each case.  
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The New Mexico Farm and Livestock Bureau, New Mexico Cattle Growers' Association and New Mexico 

Federal Lands Council challenged part of the designation, contending it could affect grazing permit 

renewals, stock pond and fencing construction, and ranchers' overall economic well-being. The lawsuit 

filed by the Pacific Legal Foundation on behalf of the groups focused on about 110,000 acres of critical 

habitat designated in New Mexico's Peloncillo and San Luis mountains. 

 
 

 


