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June 22, 2020 

 

Via certified mail and email 

 

Jenny Ericson, Field Supervisor 

U.S. Fish and Wildlife Service 

Ecological Services 

Yreka Fish and Wildlife Office 

1829 South Oregon Street 

Yreka, CA 96097 

 

Patricia Grantham, Forest Supervisor 

Klamath National Forest 

1711 South Main Street 

Yreka, CA 96097-9549 

 

RE: 60-day Notice of Intent to Sue for Failure to Reinitiate Consultation on Crawford Vegetation 

Management Project (08EYRE00-2019-F-0214) 

 

Dear Supervisor Ericson and Supervisor Grantham: 

 

This office represents Klamath Siskiyou Wildlands Center, Klamath Forest Alliance and EPIC in 

connection with the Crawford Vegetation Management Project and the Biological Opinion for 

that Project.1 This letter serves as notice that, pursuant to Section 11(g) of the Endangered 

Species Act (“ESA”), 16 U.S.C. § 1540(g)(2)(A)(i), if the U.S. Fish and Wildlife Service 

(USFWS) and the Klamath National Forest (“Forest”) (collectively, “agencies”) do not reinitiate 

consultation on the Crawford Vegetation Management Project within 60 days of the date of this 

letter, my clients intent to file a lawsuit in Federal Court and/or amend their complaint in the 

pending lawsuit against the Klamath National Forest.  

 

As set forth below, 50 C.F.R. § 402.16(a)(2) requires reinitiation of consultation where “new 
information reveals effects of the action that may affect listed species or critical habitat in a 

manner or to an extent not previously considered.” Included herewith is new information that 

indicates that the proposed vegetation management activities may affect Northern Spotted Owls 

(NSOs) in a manner and to an extent not previously considered by the agencies. The new 

information includes: 1) the results of a synthesis of monitoring data from the Klamath National 

Forest over the last 9 years demonstrating the demographic significance of the owls that will be 

taken as part of the Crawford project; and 2) an analysis of Forest Service NSO survey 

information that discloses gaps in said surveying and a failure to survey to protocol as required 

 

1 Biological Opinion Ref. No. 08EYRE00-2019-F-0214 (“Crawford BiOp”). 

jcadamson
Highlight

jcadamson
Highlight



Letter to USFWS/USFS – Reinitiation of Consultation 

June 22, 2020 

Page 2 of 6 

by the Klamath Forest Plan and the NSO Recovery Plan or in a manner that guarantees complete 

coverage of habitat. These analyses were completed by Tonja Chi, MS, a spotted owl biologist, 

whose report is included herewith, along with additional underlying sources of data and 

information. 

 

Further, to the extent that any of the information included herewith is not “new information,” the 

agencies should reinitiate consultation voluntarily to reconsider this information and reissue a 

new Biological Opinion and jeopardy determination.  

 

I. LEGAL REQUIREMENTS 

 

Section 7 of the ESA imposes procedural and substantive duties on federal agencies.  

Procedurally, federal agencies (“action agencies”) must engage in consultation with USFWS (the 

“consulting agency”) if a proposed action may affect listed species or critical habitat. 16 U.S.C. 

§ 1536(a)(2); 50 C.F.R. § 402.14(a).  Substantively, both the action agency and the consulting 

agency must ensure that an action is “not likely to jeopardize the continued existence of any 
[listed] species or result in the destruction or adverse modification of [critical habitat].” 16 

U.S.C. § 1536(a)(2).  

 

Where an action “is likely to adversely affect” a listed species, the action and consulting agency 
must engage in formal consultation.  50 C.F.R. § 402.14(a).  Formal consultation requires 

USFWS to formulate a Biological Opinion (“BiOp”) determining whether the proposed action is 

likely to jeopardize the continued existence of a listed species or adversely modify its critical 

habitat.  50 C.F.R. § 402.14(g); id. § 402.02.  Federal agencies must use the best scientific and 

commercial data available to comply with their obligations under Section 7. 16 U.S.C. § 

1536(a)(2); Res. Ltd., Inc. v. Robertson, 35 F.3d 1300, 1304 (9th Cir. 1994) (citing 50 C.F.R. § 

402.14(d)). Mere compliance with Section 7’s procedural obligations to consult does not relieve 
the action agency of its substantive duties. Res. Ltd., Inc., 35 F.3d at 1304 (citing Pyramid Lake 

Paiute Tribe of Indians, v. U.S. Dept. of Navy, 898 F.2d 1410, 1415 (9th Cir. 1990)). In other 

words, the action agency may not "abrogate its responsibility to ensure that its actions will not 

jeopardize a listed species.” Id. 

 

When a proposed Federal action is likely to appreciably impair or preclude the capacity of a 

recovery unit of a listed species to provide for both the survival and recovery function it is 

intended to provide, that action may represent jeopardy to the species. ESA Consultation 

Handbook at 4-36. The BiOp analysis must describe not only how the action affects the recovery 

unit’s capability but also the relationship of the recovery unit to both the survival and recovery of 

the listed species as a whole. Id. If an action is determined to jeopardize the continued existence 

of a species, the analysis must describe how the action would reasonably be expected, directly or 

indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed 

species in the wild by reducing the reproduction, numbers, or distribution of that species. See 

Handbook at 4-33, 4-37.   

 

USFWS's regulations "mandate the reinitiation of consultation if circumstances change or new 
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facts are discovered." Arizona Cattle Growers' Ass'n v. U.S. Fish & Wildlife, 273 F.3d 1229, 

1245 (9th Cir. 2001) (citing 50 C.F.R. § 402.16). The duty to reinitiate consultation lies with both 

the action agency and the consulting agency.  Salmon Spawning & Recovery Alliance v. 

Gutierrez, 545 F.3d 1220, 1229 (9th Cir. 2008) (citing 50 C.F.R. § 402.16). See also Hoopa 

Valley Tribe v. Nat'l Marine Fisheries Serv., 230 F. Supp. 3d 1106, 1130 (N.D. Cal. 2017). The 

requirement that an agency must reinitiate consultation when the factors in 50 C.F.R. § 402.16 

are met "insure[s]" that an agency action "is not likely to jeopardize" listed species or critical 

habitat after the initial formal consultation. 16 U.S.C. §1536(a)(2).  

 

II. NEW INFORMATION 

 

There are several pieces of new information that reveal that the effects of the Crawford Project 

will have an impact on Northern Spotted Owls that was not considered in the Biological Opinion 

process, based on the FOIA documents we received.  

 

A. Monitoring Reports from the Klamath National Forest Provide Long-Term Data on the 

Status of the NSO in the Action Area 

 

Included in the BiOp is an analysis of the species and critical habitat likely to be adversely 

affected by the proposed action. As required, that analysis starts with a section on the 

environmental baseline which analyzes the effects of past and on-going human and natural 

factors leading to the current status of the species, its habitat and ecosystem within the action 

area. See ESA Consultation Handbook at 4-22. In the section on the status of the NSO in the 

Crawford project action area, the BiOp for the Crawford Project states: “without annual long-

term monitoring data, it is difficult to make conclusions of certainty about demographic trends in 

the action area.” Crawford BiOp at 43. However, as discussed below, such data does exist for at 

least the last decade for the project area, and even longer for the forest and the physiogeographic 

province. 

 

The Klamath National Forest collects annual monitoring data and generates annual Monitoring 

Reports. NSO demographics and populations are one of the parameters that is monitored and 

reported by the Forest in the annual reports. Going back to 2009, these reports, which are 

included herewith, detailed the steady decline in Northern Spotted Owl activity center, 

occupancy, nesting and non-nesting pairs, and number of young fledged. This information shows 

huge decreases from 2009 to 2018. Occupied activity centers decreased from 45% to 25%; 

activity centers with pairs dropped from 26% to 9%, and, relevant to the Crawford BiOp, activity 

centers with reproduction dropped from 17% to 4%. These declines are sharper and more 

pronounced then range-wide data discussed in the BiOp. The reports also show that of the 122 

NSO Activity Centers on the Klamath National Forest, there were only five reproductive pairs in 

2018. Notably, there are two reproductive pairs in the Crawford project area. Because the 

Crawford Project authorizes take of two pairs (likely the two reproductive pairs due to the 

location of treatments) this demographic monitoring data is new information that reveals that the 

effects of the Crawford Project will have an impact on NSOs that was not considered in the BiOp 

process. For several of the years, the reports also describe the increasing population of barred 
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owls in NSO-occupied areas of the Forest.  

 

Other long-term population data are available. In the Record of Decision (ROD) Amendments to 

Forest Service and Bureau of Land Management Planning Documents Within the Range of the 

Northern Spotted Owl, the Regional Ecosystem Office (REO) was established and set in motion 

the Effectiveness Monitoring Plan of the Northwest Forest Plan for monitoring northern spotted 

owl populations. This is important scientific information that has been consistently collected 

annually at different study areas throughout the NSO range. It has clearly documented the 

demographic trends of NSOs. The Northwestern California (NWC) Research Study Area is 

located in the immediate area of the Crawford Project, with parts of it located on Six Rivers, 

Klamath, and Shasta-Trinity NF. According to a review of the maps, the northernmost NSOs in 

the study are approximately 10 miles north of Crawford, with the bulk of the population further 

south in the Willow Creek area. The data from these studies and the trends are directly relevant 

to the NSO population on the Klamath since the populations evaluated are in the same area as the 

Research Study Area and measure resident, territorial population of owls on public lands. 

 

Spotted owl biologist Tonja Chi compiled and analyzed the demographic results for these two 

sets of monitoring and population demographic data. See Chi Report at 4. Ms. Chi’s report 
demonstrates that both sets of data show significant long-term declines in occupancy, occupancy 

by pairs, and reproduction. Removal of the two reproductively successful pairs as a result of the 

Crawford logging project will substantially reduce NSO reproduction on the Forest and could , 

impair the ability for the California Klamath physiographic province to meet the criteria as a 

functioning recovery unit. It does not appear that any of this information was included or 

considered in the Biological Assessment or Biological Opinion for the Crawford Project.  

 

B. The Forest Service’s Surveys of the Crawford Project Were Inadequate  
 

My clients obtained the records related to NSO surveys that the Forest undertook in the 

Crawford Project area. According to spotted owl biologist Tonja Chi, who reviewed the Project 

information and the survey documents,2 the procedural approach employed by KNF to survey for 

NSO in the Project is sorely deficient. The Chi Report illustrates the deficiencies and most 

importantly creates a spatial context to visualize KNF data that further clarify shortcomings. As 

described in the Chi Report, the Forest failed on at least two fronts: 1) the survey call points fail 

to account for and cover substantial portions of the action area, including areas of nesting and 

roosting habitat that could be occupied; and 2) for the areas that were surveyed, the number and 

type of surveys completed were inadequate to fully assess owl occupancy and use, particularly in 

light of barred owl presence and occupancy in the area.  

 

To summarize Ms. Chi’s findings, the KNF surveys of NSOs in the action area failed to meet 
survey protocol standards and fail to achieve complete survey coverage of the NSO habitat in the 

action area, spatially or temporally due to deficiencies in call point locations and number of 

 

2 Biological Assessment, Biological Evaluation, data survey forms, call point routes, treatment units, NSO core and 

habitat map.  
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visits.  

 

Additionally, both the Forest and USFWS failed to acknowledge that protocol surveys were 

required at least for Late Successional Reserve areas, which include all of the existing four 

Activity Centers, per the Forest Plan. See Forest Plan 4-24 (S&G 6-18), 5-12 (Table 5.1), and 

Northwest Forest Plan. Yet for whatever reason, the agencies apparently agreed that substandard 

surveys that were not conducted to protocol and had too few visits were sufficient to establish the 

baseline and complete an accurate and supported jeopardy analysis. Further, it is clear that the 

agencies did not prioritize resources to accomplish adequate surveying despite the priority and 

importance of conserving reproductive NSOs.  

 

C.  The New Information Included Herewith Requires Reinitiation of Consultation 

 

As the Crawford BiOp describes, the California Klamath province (and recovery unit) provides a 

“source population” for NSOs. The BiOp also notes that a recent study concluded that the 

California Klamath province is a principal zone of NSO productivity that appears to play a 

critical role in maintaining population stability overall. See BiOp at 26-27, citing Schumaker et 

al 2014. Further, the BiOp notes that “[t]he continuing and accelerating rangewide population 

decline also magnifies the importance of the NSO population in the action area. Maximizing the 

capability of this action area to sustain a viable source population of NSOs depends on 

maintaining and enhancing habitat conditions for nesting, roosting and foraging.” BiOp at 41. 

The BiOp notes that all four spotted owl territories in the action area are considered important, 

three territories are likely to support long-term survival and reproduction of NSO, and two of the 

territories are considered high value because of their reproduction history. BiOp at 44-45. 

 

Thus, in light of the demographic significance of the loss of the two pairs of reproductively 

successful owls that will be taken as part of the Crawford Project, the demographic information 

from the Monitoring Reports analysis in the Chi report is new information that reveals that the 

Project will impact the species in a manner that was not considered in the BiOp and consultation 

process. Although the BiOp acknowledges that these two pairs of owls are important and that 

these Activity Centers are high priority for conserving, the BiOp does not appear to have 

meaningfully considered the true demographic significance of losing these two reproductive 

pairs in the context of the larger population declines, the steep declines in this province and the 

role of this province/recovery unit as a source population. When a proposed Federal action is 

likely to appreciably impair or preclude the capacity of a recovery unit of a listed species to 

provide for both the survival and recovery function it is intended to provide, that action may 

represent jeopardy to the species. Thus, the new information, as synthesized in the Chi report, 

requires the KNF and USFWS to reinitiate consultation to further analyze these population data 

and trends and their meaning in the context of a jeopardy determination.  

 

The survey information and gaps discussed above and in the Chi report are also new information 

that may reveal effects on NSOs not previously considered. The gaps in the surveying efforts 

indicate that there is a likelihood of additional owls on the landscape within the project area and 

in areas that are going to be subject to logging and habitat removal. In particular, as the Chi 
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report discusses, these areas have nesting and roosting habitat that could be occupied by 

additional pairs or clusters3 of owls. The Forest Plan and the Northwest Forest Plan require 

monitoring and surveying pursuant to the protocol, particularly in light of barred owl impacts. 

Thus, the BiOp was completed based on incomplete information and USFWS should reinitiate 

consultation in order to reassess the likelihood of owls occupying these unsurveyed areas in the 

action area.  

 

III. CONCLUSION 

 

We request that, in response to this notice, USFWS and the Forest Service immediately halt the 

Crawford Project and any associated project activities, timber sales and award of all relevant 

thinning projects. Simultaneously, the agencies should reinitiate the consultation necessary to 

comply with the requirements of the ESA and establish biological parameters that ensure the 

survival and recovery of listed species. 

 

If this re-initiation does not timely occur, our clients intend to pursue litigation in federal court 

for these ESA violations and will seek injunctive, declaratory and other relief, including an 

award of attorneys’ fees, expert witness fees, and other expenses incurred in investigating and 

prosecuting this action. 

 

If you have any questions, wish to discuss this matter further, or believe this notice is in error, 

please feel free to contact me. Thank you for your prompt attention to this matter.  
 

 

Sincerely,  

 

/s/ Meriel L. Darzen 

Meriel L. Darzen 

Attorney for Klamath Siskyou Wildlands Center,  

Klamath Forest Alliance, and EPIC 
 

 

Encl. 

 

3 The FEIS for the Northwest Forest Plan noted the importance of managing for clusters of 

NSOs: "Emphasis should be placed on management for clusters, or local population centers, of 

owls in large habitat blocks rather than for individual pairs." Final Supplemental Environmental 

Impact Statement on Management of Habitat for Late-Successional and Old-Growth Forest 

Related Species Within the Range of the Northern Spotted Owl Volume II - Appendices (Feb 

1994), Appendix G Addendum to the Biological Assessment (ROD, p. 482). G-7. 
 


