
UNITED STATES DISTRICT COURT 

FOR THE  

DISTRICT OF COLORADO 

 

Civil Action No. 20-cv-01930 

 

BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF PITKIN,    

COLORADO, a body corporate and politic,       

 

Plaintiff,      

          

v.        

        

ROCK CREEK ASSOCIATION, INC., a  Colorado non-profit corporation;     

UNITED STATES FOREST SERVICE, an agency of the United States Department of 

Agriculture; and   

ALL UNKNOWN PERSONS who claim any interest in the in the subject matter of    

this action.       

        

 Defendants.      

 

 
 COMPLAINT  

  

 COMES NOW the Plaintiff, the Board of County Commissioners of Pitkin County, 

Colorado (“Pitkin County” or the “BOCC”), by and through the Pitkin County Attorney’s Office, 

and for its Complaint against the above-named Defendants, states and alleges as follows:  

PARTIES 

 

1. Plaintiff is the duly constituted Board of County Commissioners (the “BOCC”) of 

the County of Pitkin, a home rule county and political subdivision of the State of Colorado, whose 

address is 530 E. Main Street, Suite 302, Aspen, Colorado 81611. The BOCC is fully authorized 

to bring suit in its name on behalf of the County in this action.   

2. Defendant Rock Creek Association, Inc. (the “RCA”) is a Colorado non-profit 

corporation, having a principle office street address of 900 Dorais Way, Redstone, Colorado 

81623.  
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3. Defendant United States Forest Service is an agency of the United States 

Department of Agriculture, whose address is United States Attorney’s Office for the District of 

Colorado, Civil Division, 1801 California St. #1600, Denver, CO 80202.    

4. All Unknown Persons who claim any interest in the subject matter of this action. 

JURISDICTION  

 5. This Court has jurisdiction pursuant to 28 U.S.C. §§ 2201–2202, 1331, 1346(f), 

2409a(a), and 1367. 

GENERAL ALLEGATIONS 

6. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 

through 5 above as though fully set forth herein. 

7. The Wild Rose Ranch Subdivision is located in the Crystal River Valley area of 

Pitkin County, Colorado, north of the unincorporated Townsite of Redstone (“Redstone”). 

8. The Wild Rose Ranch Subdivision is accessed by Dorais Way, a public road, which 

generally follows the alignment of what was first the right-of-way for the Pitkin County, Rock 

Creek Wagon Road and later portions of the old Crystal River Railway grade. 

9. Upon information and belief, various property owners in the Wild Rose Ranch 

Subdivision and properties in the vicinity of the Wild Rose Ranch Subdivision formed the RCA 

on November 9, 2009 and are members of the RCA. 

10. On August 25, 2015, the Mid-Continent Minerals Corporation and Mid Continent 

Coal & Coke Company, both Delaware Corporations (collectively “Mid-Con”), by a certain 

Case 1:20-cv-01930-MEH   Document 1   Filed 07/01/20   USDC Colorado   Page 2 of 25



THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO  
Civil Action No. 20-cv- 

COMPLAINT 

Page 3 

 

 

 3 

Quitclaim Deed conveyed their interest, if any, in what is described in the deed as “[a] strip of land 

100 feet in width being 50 feet in width on each side of the center line of the main track of the 

Crystal River Railroad Company as formerly located and constructed over and across [a township 

and range description follows and then continues] ending at the Northeast boundary of Redstone 

Boulevard, the strip of land being approximately 2,000 feet in length and containing 4.59 acres, 

more or less.”  The Quitclaim Deed from Mid-Con to the RCA (“the Mid-Con QCD”) is recorded 

in the real property records of the Pitkin County Clerk and Recorder’s Office at Reception No. 

624328.  A Copy of the Mid-Con QCD is appended hereto as Exhibit 1. 

11. Upon information and belief, Mid-Con received no consideration in connection 

with the grant described in the Mid-Con QCD. 

12. The Mid-Con QCD conveyed to the RCA only whatever property interest, if any, 

Mid-Con had in the property described therein. 

13. The RCA has only color of title to the property described in the Mid-Con QCD and 

has no legal right or property interest in the same. 

14. The Mid-Con QCD purports to convey property, as described and characterized 

therein, that generally follows Dorais Way along the alignment of what was first the right-of-way 

for the Pitkin County, Rock Creek Wagon Road and later portions of the old Crystal River Railway 

grade starting from the south at Redstone Boulevard and continuing in a northerly direction toward 

the Wild Rose Ranch Subdivision. 
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15. Mid-Con acquired whatever interest it conveyed to the RCA on January 19, 1956 

from Pearl E. Thomson and R. James A. Thomson in addition to other portions of the right-of-way 

for the Crystal River Railway, consisting of substantially all portions of said right-of-way south of 

the Garfield County line located in Pitkin County by a quitclaim deed recorded in the real property 

records of Pitkin County Clerk and Recorder’s Office at Reception No. 103318 (the “Thomson 

QCD”).  A copy of the Thomson QCD is appended hereto as Exhibit 2. 

16. Pearl E. Thomson and R. James A. Thomson acquired their interest in the former 

right-of-way for the Crystal River Railway from Rich R. Thomson who acquired the same from 

the Crystal River Railroad Company on June 11, 1947 by a quitclaim deed recorded in the real 

property records of Pitkin County Clerk and Recorder’s Office at Reception No. 94909 (the “CRR 

QCD”).  A copy of the CRR QCD is appended hereto as Exhibit 3. 

17. The Crystal River Railway Company acquired its interest in the portion of the 

railroad right-of-way at issue here from A.H. Horoney on March 27, 1893 by a certain “Quit-Claim 

Deed” recorded in the real property records of Pitkin County, Colorado at Reception No. 51726 

(the “Horoney QCD”).  A copy of the Horoney QCD is appended hereto as Exhibit 4. 

18. A.H. Horoney (“Horoney”) acquired his interest in the property – 160 acres in total 

– from the United States of America on November 17, 1894 by means of a patent deed (the 

“Horoney Patent”).  A copy of the Horoney Patent is appended hereto as Exhibit 5.   

19. The Crystal River Railway Company and the Crystal River Railroad Company are, 

upon information and belief, are different entities, but related.  The Crystal River Railway 
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Company is the grantee identified in the Horoney QCD.  In contrast, the Crystal River Railroad 

Company, the successor in interest to the Crystal River Railway Company, is the named Grantor 

in the June 11, 1947 CRR QCD to Rich R. Thomson.   

20. At best, the RCA has only whatever property interest was conveyed by the Horoney 

QCD, if any, to the Crystal River Railway Company in 1893, unless that interest never vested, was 

abandoned, or otherwise became divested. 

21. Upon information and belief, the Crystal River Railway Company became defunct 

and inoperative on April 26, 1912. 

22. Upon information and belief, the Crystal River Railroad Company became defunct 

and inoperative on or before July 26, 1945. 

23. The Crystal River Railroad Company formally applied for abandonment of the 

railroad line between Carbondale and Placita and from Placita south to Marble, Colorado on June 

23, 1941, and the Interstate Commerce Commission issued the Certificate of Abandonment on 

September 22, 1941.  A copy of the Certificate of Abandonment is appended hereto as Exhibit 6. 

24. Prior to abandonment, the Crystal River Railroad line was utilized primarily for 

hauling stone from the marble quarry located in Marble, Colorado and for hauling ore from coal 

mining operations west of Redstone, although, in the years leading up to abandonment, use of the 

railroad fell off, and the railroad mostly hauled potatoes and livestock from the agricultural lands 

in the Crystal River Valley. 
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25. The track along the railroad right-of-way was pulled up for salvage in 1942 in 

response to the need for steel to support the war effort during the Second World War. 

26. The United States acquired the property described in the Horoney Patent on August 

27, 1941 through a land exchange with Mrs. L.R. MacDonald – daughter of John C. Osgood. 

27. A road for public travel and thoroughfare has existed in the Crystal River Valley 

connecting Carbondale to various properties and recreational opportunities located in the Crystal 

River Valley and beyond since at least 1885, and evidence exists that a public road has existed on 

the ground following the Crystal River for transportation and commerce for many years before 

that time. 

28. An 1885 “Plat of the Rock Creek Wagon Road” is recorded in the real property 

records of the Pitkin County Clerk and Recorder’s Office in Plat Book 1, Page 18.  The Plat depicts 

a pubic road known as the “Rock Creek Wagon Road” as it substantially existed in 1885 in the 

Crystal River Valley of Pitkin County, Colorado.  A copy of the 1885 Plat is appended hereto as 

Exhibit 7. 

29. An 1888 “Map of County Road from North Line of Pitkin County up Rock Creek 

or Crystal River connecting with B and M Grade” is recorded in the real property records of the 

Pitkin County Clerk and Recorder’s Office in Plat Book 1, Pages 27 & 28.  The 1888 map depicts 

the Pitkin County Rock Creek Wagon Road in substantially the location that it existed in as of 

1888.  A copy of the 1888 Map of the County Road is appended hereto as Exhibit 8. 
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30. The Crystal River is also known and identified as “Rock Creek” in the late eighteen 

hundreds into the early nineteen hundreds. 

31. A Surveyor General’s Office Survey of Township No. 10 South, Range No. 88 

West of the 6th Principal Meridian dated July 29, 1890 (“1890 Survey”) depicts a road following 

“Rock Creek” in the vicinity of present day Redstone.  A copy of the 1890 Survey is appended 

hereto as Exhibit 9. 

32. The 1890 Survey depicts the Rock Creek Wagon Road traversing the entirety of 

Section No. 9 of Township No. 10 South, Range No. 88 West of the 6th Principal Meridian 

(“Section No. 9”) from north to south on the east side of the Crystal River a/k/a Rock Creek and 

passing “Horony’s [sic] House.” 

33. The road traversing Section No. 9 on the 1890 Survey is the only road depicted as 

being located in Section No. 9 on the 1890 Survey and crosses the property described in the 1894 

Horoney Patent. 

34. Various road petitions were submitted to the BOCC, beginning in 1886, to construct 

and maintain a County Road from the northerly point of the Pitkin County line in a southerly 

direction along the west side of the Crystal River also known as Rock Creek. 

35. On April 7, 1893, the BOCC, by official action, appointed a “Special Attorney” to 

take such action as may be necessary to prevent the Crystal River Railway Company from 

obstructing and continuing to obstruct “the County Road along Rock Creek in Pitkin County.” 
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36.  Since at least 1885, members of the public have utilized the Rock Creek Wagon 

Road, including in the location of the road as it crosses Section 9, for public travel, commerce, and 

recreation in the Crystal River Valley. 

37. Members of the public have used the Rock Creek Wagon Road through Section 9 

for travel, commerce, and recreation without interruption since at least 1885 until August 28, 2019 

when the RCA closed and locked a gate at approximately the intersection of Redstone Boulevard 

– also part of the historic Rock Creek Wagon Road – and the southerly terminus of Dorais Way. 

38. At all relevant times and beginning in at least 1885, the owners of the property 

located in Section 9 traversed by the Rock Creek Wagon Road have had actual or implied 

knowledge of the public’s use of the road. 

39. Upon information and belief, the United States Postal Service has provided mail 

delivery service utilizing a public road through Section 9 until at least August 28, 2019. 

40. On January 24, 1983, the BOCC reviewed and approved the “plat of Wild Rose 

Ranch” in connection with Janet R. Edwards’s and Thomas H. Fulker’s land use application for 

subdivision approval of the Wild Rose Ranch Subdivision.  A copy of the Wild Rose Ranch 

Subdivision Plat is appended hereto as Exhibit 10. 

41. On August 28, 2019, the RCA sent the Board of County Commissioners of Pitkin 

County, Colorado a letter regarding “Notice of Permanent Closure of Dorais Way, Redstone, to 

Public Access,” whereby it informed the BOCC, among other things, of its belief that it “possesses 

a fee simple title” to the Dorais Way section of the Rock Creek Wagon Road and of the RCA’s 

Case 1:20-cv-01930-MEH   Document 1   Filed 07/01/20   USDC Colorado   Page 8 of 25



THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO  
Civil Action No. 20-cv- 

COMPLAINT 

Page 9 

 

 

 9 

intent to “permanently close it to public use.”  A copy of the August 28, 2019 Notice to Pitkin 

County is appended hereto as Exhibit 11. 

42. On August 28, 2019, the RCA sent the Redstone Community Association a letter 

informing the Redstone Community that “Dorais Way is now closed to all public access, including 

vehicle, pedestrian and bicycle traffic.”  The August 28, 2019 letter to the Redstone Community 

Association states that “[t]he RCA recognizes that friends and neighbors in the Redstone 

community use Dorais Way occasionally for pleasant walks or to visit residents who live along 

Dorais Way.”  A copy of the August 28, 2019 letter to the Redstone Community Association is 

appended hereto as Exhibit 12. 

43. Pitkin County is the fee simple owner of certain real property general known as the 

Filoha Meadows Nature Preserve (“Filoha Meadows”).  Pitkin County acquired its interest in 

Filoha Meadows through multiple transactions in 1999, 2001, and 2003 respectively.   

44. Filoha Meadows is approximately 185 acres and is located in the Crystal River 

Valley, north of Redstone and the Wild Rose Ranch Subdivision.  Public access to Filoha Meadows 

is accomplished by means of the Rock Creek Wagon Road from Redstone Boulevard via Dorais 

Way through the Wild Rose Ranch Subdivision.  Pitkin County provides information regarding 

Filoha Meadows Nature Preserve here: https://pitkincounty.com/1102/Filoha-Meadows. 

45. Filoha Meadows is subject to the “Filoha Meadows Nature Preserve Management 

Plan,” which was adopted by Pitkin County on September 2, 2008. 
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46. The RCA’s August 28, 2019 Notice to Pitkin County and the Redstone Community 

Association expressly recognizes that the public and Pitkin County utilize and rely on the Rock 

Creek Wagon Road and Dorais Way to access Filoha Meadows as well as for recreation. 

FIRST CLAIM FOR RELIEF 

Declaratory Judgment – Limited Fee 

(Against All Defendants) 

 

47. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 1 

through 46 above as though fully set forth herein. 

48. Pitkin County is entitled to a declaration of rights pursuant to Fed. R. Civ. P. 57 

and 28 U.S.C. §§ 2201, et seq.  

49. 28 U.S.C. §§ 2201 provides that “[i]n a case of actual controversy within its 

jurisdiction . . . any court of the United States, upon the filing of an appropriate pleading, may 

declare the rights and other legal relations of any interested party seeking such declaration, whether 

or not further relief is or could be sought. Any such declaration shall have the force and effect of 

a final judgment or decree and shall be reviewable as such.” 

50. On its face, the Horoney QCD is a quitclaim deed as that form of deed is defined 

by C.R.S. § 38-30-113(d). 

51. The Horoney QCD purports to grant a limited fee to the Crystal River Railway for 

the construction, operation, and maintenance of a railroad with a single or double track. 

52. The Horoney QCD is a quitclaim deed that attempts to convey a limited fee, not a 

fee simple absolute, for the purposes stated therein. 
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53. Pitkin County is entitled to a declaration pursuant to Fed. R. Civ. P. 57 and 28 

U.S.C. §§ 2201, et seq. that the Horoney QCD is a quitclaim deed and that the Horoney QCD is 

an attempt to convey a limited fee for the purposes stated therein, not a conveyance of fee simple 

absolute. 

SECOND CLAIM FOR RELIEF 

Declaratory Judgment – After-Acquired Title 

(Against All Defendants) 

54. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 1 

through 53 above as though fully set forth herein. 

55. The Horoney QCD purports to grant a limited fee to the Crystal River Railway for 

the construction, operation, and maintenance of a railroad with a single or double track. 

56. The Horoney QCD is dated March 27, 1893. 

57. Horoney obtained the patent from the United States for the real property underlying 

the Rock Creek Wagon Road as it traverses Section 9 on November 17, 1894. 

58. Horoney by the Horoney QCD conveyed whatever present interest that he had in 

the property described in the deed, which interest was none because title to the property he sought 

to convey had not vested in Horoney at the time of the conveyance. 

59. A quitclaim deed by its definition and by operation of law does not convey after-

acquired title.  C.R.S. § 38-30-113(d). 

60. Because the Horoney QCD was a quitclaim deed, which cannot convey after-

acquired title and Horoney had no title to convey as of March 27, 1893, the Crystal River Railway 
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Company did not acquire any interest in the property described in the Horoney QCD by 

conveyance of that instrument. 

61.  Any interest obtained by the Crystal River Railway, or its successor the Crystal 

River Railroad, in Section 9 could only be established through use pursuant to the attempted, but 

ineffective, grant described in the Horoney QCD. 

62. Any interest obtained by the Crystal River Railway, or its successor the Crystal 

River Railroad, established by use in Section 9 has not been perfected or vested in the Crystal 

River Railway or any successor in title to that entity. 

63. The RCA’s interest, if any, in the Dorais Way section of the Rock Creek Wagon 

Road, as described in the Mid-Con QCD, was derived through a series of mesne conveyances that 

at best originated from the Horoney QCD; or, as is the likely alternative, any interest that RCA has 

in the Dorais Way section of the Rock Creek Wagon Road is derived from an unperfected and 

undefined interest conveyed by a series of mesne conveyances derived from the Crystal River 

Railroad by virtue of the CRR QCD. 

64.  Pitkin County is entitled to a declaration pursuant to Fed. R. Civ. P. 57 and C.R.S. 

§§ 13-51-101, et seq. that the Horoney QCD did not convey any interest or title to the property 

described therein because Horoney did not have title to the property at the time of the conveyance. 

65.   Pitkin County is entitled to a declaration pursuant to Fed. R. Civ. P. 57 and 28 

U.S.C. §§ 2201, et seq. that any interest that the Crystal River Railway or the Crystal River 

Railroad may have established by use has not been perfected or vested in any individual or entity. 
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66. Pitkin County is entitled to a declaration that the interest conveyed by the Mid-Con 

QCD, if any, could only be an interest, if any, that the Crystal River Railway or Crystal River 

Railroad established through use of the railroad track through Section 9 from approximately 1893 

through August 27, 1941. 

67. Pitkin County is entitled to a declaration that use of the railroad track through 

Section 9 by the Crystal River Railway and Crystal River Railroad, at best, resulted in the creation 

of a nonexclusive, prescriptive easement right to maintain track and operate a railroad line through 

Section 9. 

THIRD CLAIM FOR RELIEF 

Declaratory Judgment – Abandonment and Sovereign Immunity 

(Against All Defendants) 

 

68. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 1 

through 67 above as though fully set forth herein. 

69. Any interest that the Crystal River Railroad had in a right-of-way through Section 

9 was abandoned, at the latest, in 1942 when the track was removed from the right-of-way and 

nonuse of the right-of-way for the purpose of operating a railroad line began. 

70. Since abandonment of actual use in 1942, the right-of-way through Section 9 has 

not been used for that purpose. 

71. In addition to nonuse, intent to abandon the railroad line through Section 9 can be 

evidenced from the Crystal River Railroad’s petition to for abandonment and the subsequent 
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Certificate of Abandonment issued by the Interstate Commerce Commissioner on September 22, 

1941. 

72. The Unites States became the owner of the property underlying the right-of-way 

through Section 9 on August 27, 1941. 

73. Upon abandonment, any interest that the Crystal River Railroad had in Section 9 

merged with and reverted to the owner of the right-of-way or the property underlying the right-of-

way. 

74. Because the Crystal River Railroad abandoned the right-of-way through Section 9, 

the Crystal River Railroad had no property interest to convey to Rich R. Thomson on June 11, 

1947. 

75. Because Rich R. Thomson had no interest in the right-of-way through Section 9, 

his heirs had no interest in Section 9 to convey to Mid-Con on January 19, 1956. 

76. Because Mid-Con had no interest in the right-of-way through Section 9, it had no 

property interest to convey to the RCA on August 25, 2015. 

77. After August 27, 1941, the ability to establish a private prescriptive right-of-way 

for access over and across the property owned by the United States in Section 9 was unavailable 

to property owners in the Crystal River Valley. 

78. The Wild Rose Ranch Subdivision was reviewed and approved by Pitkin County 

on January 24, 1983 as evidenced by the Wild Rose Ranch Subdivision Plat recorded in the real 

property records of the Pitkin County Clerk and Recorder’s Office at Reception No. 247681. 
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79. The individual members of the RCA and the RCA do not have private prescriptive 

rights to access their property because there is no right to establish a private prescriptive easement 

through hostile use against Pitkin County or the United States. 

80. At all times prior to 1941 and since 1941, members of the public, including the 

RCA and its individual members, have utilized and relied on a public road through Section 9 to 

access their property and for recreation and travel through Section 9. 

81.   Pitkin County is entitled to a declaration pursuant to Fed. R. Civ. P.  57 and 28 

U.S.C. §§ 2201, et seq. that the Crystal River Railroad abandoned any interest it had in the right-

of-way at the latest in 1942 and that nonuse has continued to the present day resulting in legal 

abandonment of any interest in the right-of-way. 

82. Pitkin County is entitled to declaration that, upon abandonment, any interest in the 

right-of-way merged with and reverted to the property owner underlying the right-of-way. 

83. Pitkin County is entitled to a declaration that, because the right-of-way was 

abandoned, Mid-Con had no property interest to convey to the RCA. 

84. Pitkin County is entitled to a declaration that the RCA and its individual members 

do not have private prescriptive rights to a right-of-way through Section 9. 

FOURTH CLAIM FOR RELIEF 

Declaratory Judgment/Quiet Title – Public Highway Pursuant to C.R.S. § 43-2-201(1)(e) 

and R.S. 2477 Public Road 

(Against All Defendants) 

 

85. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 1 

through 84 above as though fully set forth herein. 
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86. The federal Quiet Title Act (“QTA”) constitutes a limited waiver of the United 

States’ sovereign immunity in civil actions brought “to adjudicate a disputed title to real property 

in which the United States claims an interest . . . .”  28 U.S.C. § 2409a(a). 

87.  Colorado Revised Statute, Section 43–2–201(1) (e), originally enacted in 1883, 

provides that “[a]ll roads over the public domain, whether agricultural or mineral,” are declared to 

be public highways. 

88. R.S. 2477 serves as an express dedication of a right of way for roads over public 

domain lands, acceptance of which by the public results from use by those for whom it was 

necessary or convenient. 

89. The burden of proof necessary to establish a public highway pursuant C.R.S. § 43-

2-201(1)(e) and R.S. 2477 is essentially the same. 

90. A public road on the east side of the Crystal River through Section 9 has existed 

since at least 1885. 

91. Members of the public, including members of the RCA, have used the Rock Creek 

Wagon Road through Section 9 for travel, commerce, and recreation without interruption since at 

least 1885 until August 28, 2019 when the RCA closed and locked a gate at approximately the 

intersection of Redstone Boulevard – also historically part of the Rock Creek Wagon Road – and 

the southerly terminus of Dorais Way. 

92. The patent from the United States to Horoney is dated November 17, 1894.  
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93. Members of the public used the Rock Creek Wagon Road through Section 9 for 

travel, commerce, and recreation prior to the Horney Property leaving the public domain on 

November 17, 1894. 

94. A road may be a public highway though it reaches but one property owner. 

95. The United States reacquired the property underlying the Rock Creek Wagon Road 

in Section 9 on August 27, 1941. 

96. After August 27, 1941 and until at least August 28, 2019, members of the public, 

including the RCA and its individual members, have utilized and relied on a public road through 

Section 9 to access their property and for recreational and travel use through Section 9. 

97. Pitkin County is entitled to a declaration pursuant to Fed R. Civ. P. 57 and 28 U.S.C. 

2201, et seq. that a right-of-way for a public highway exists on the east side of the Crystal River 

through Section 9 and that portion of the Rock Creek Wagon Road generally in the location of 

Dorais way is a public highway open for public use, travel, and recreation. 

98. Pursuant to 28 U.S.C. § 2409a(a), Pitkin County is entitled to a complete 

adjudication of the rights and interests of all parties hereto with respect to the Rock Creek Wagon 

Road and that portion of Dorais Way that traverses Section 9, specifically including a decree that 

a public highway exists on the east side of the Crystal River through Section 9 and that portion of 

the Rock Creek Wagon Road generally in the location of Dorais way is a public highway open for 

public use, travel, and recreation. 
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99. Pitkin County is not seeking a declaration or adjudication of rights with respect to 

the real property that was the subject of District Court, Pitkin County, Case No. 2003CV87 and 

Colorado Court of Appeals, Case No. 2007CA1499. 

FIFTH CLAIM FOR RELIEF 

Declaratory Judgment/Quiet Title – Public Highway Pursuant to C.R.S. § 43-2-201(1)(c) 

(Against All Defendants) 

 

100. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 1 

through 99 above as though fully set forth herein. 

101. C.R.S. § 43–2–201(1)(c) provides that “[a]ll roads over private lands that have been 

used adversely without interruption or objection on the part of the owners of such lands for twenty 

consecutive years” are declared to be public highways. 

102. Members of the public have used the Rock Creek Wagon Road through Section 9 

for travel, commerce, and recreation without interruption since at least 1885 until August 28, 2019. 

103. Members of the public have used the Rock Creek Wagon Road through Section 9 

for travel, commerce, and recreation without interruption since at least 1885 until August 28, 2019 

pursuant to a claim of right. 

104. Members of the public have used the Rock Creek Wagon Road through Section 9 

for travel, commerce, and recreation without interruption since at least November 17, 1894 until 

August 28, 2019 in a manner that is adverse to the property interest of the underlying property 

interest holder. 
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105. Members of the public have used the Rock Creek Wagon Road through Section 9 

for travel, commerce, and recreation without interruption since at least 1885 until August 28, 2019 

with the actual or implied knowledge of the underlying property interest holder. 

106. Pitkin County is entitled to a declaration pursuant to Fed. R. Civ. P. 57 and 28 

U.S.C. §§ 2201, et seq. that a public highway exists on the east side of the Crystal River through 

Section 9 and that portion of the Rock Creek Wagon Road generally in the location of Dorais way 

is a public highway open for public use, travel, and recreation 

107. Pursuant to 28 U.S.C. § 2409a(a), Pitkin County is entitled to a complete 

adjudication of the rights and interests of all parties hereto with respect to the Rock Creek Wagon 

Road and that portion of Dorais Way that traverses Section 9, specifically including a decree that 

a public highway exists on the east side of the Crystal River through Section 9 and that portion of 

the Rock Creek Wagon Road generally in the location of Dorais way is a public highway open for 

public use, travel, and recreation. 

108. Pitkin County is not seeking a declaration or adjudication of rights with respect to 

the rea; property that was the subject of District Court, Pitkin County, Case No. 2003CV87 and 

Colorado Court of Appeals, Case No. 2007CA1499. 

SIXTH CLAIM FOR RELIEF 

Trespass to Chattel/Civil Theft Pursuant to C.R.S. § 18-4-405 

(Against the RCA) 

 

109. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 1 

through 108 above as though fully set forth herein. 
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110. On or about August 28, 2019, the RCA intentionally and unlawfully removed and 

took signs and other property owned by Pitkin County in the vicinity of the intersection of Dorais 

Way and Redstone Boulevard and, thereby, interfered with Pitkin County rights in its property. 

111. As a result of the RCA’s dispossession of property owned by Pitkin County, Pitkin 

County has been damaged in an amount to be proven at trial and for which Pitkin County is entitled 

to compensation. 

112. Additionally, pursuant to C.R.S. § 18-4-405, a property owner may maintain an 

action to recover all property obtained by theft and such property shall be restored to the owner. 

113. The RCA has committed theft by intentionally and unlawfully removing and taking 

signs and other property owned by Pitkin County in the vicinity of the intersection of Dorais Way 

and Redstone Boulevard. 

114. Pitkin County is entitled to recover three times the amount of actual damages 

sustained as a result of such theft as well as its costs and attorney fees to the fullest extent permitted 

by law. 

SEVENTH CLAIM FOR RELIEF 

Injunction 

(Against the RCA) 

 

115. Plaintiff hereby incorporates by reference the allegations stated in Paragraphs 1 

through 113 above as though fully set forth herein. 

116. Pitkin County is entitled to a permanent injunction enjoining the RCA and any other 

third party acting on behalf or through the RCA from interfering with the public right to use that 
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portion of the Rock Creek Wagon Road located on the east side of the Crystal River in Section 9 

along the general alignment of what is presently referred to as Dorais Way as a public highway. 

117. Pitkin County is entitled to a preliminary injunction enjoining the RCA and its 

members from interfering with the public’s right to use that portion of the Rock Creek Wagon 

Road located on the east side of the Crystal River in Section 9 along the general alignment of what 

is presently referred to as Dorais Way as a public highway, and, in connection therewith, Plaintiff 

asserts the following: 

a. Pitkin County can establish a reasonable probability of success on the merits 

of its claims set forth herein; and 

b. There is a danger of real, immediate, irreparable, and ongoing injury to 

Pitkin County and members of the public, which can only be eliminated 

through issuance of an injunction against the RCA and its members; and 

c. Pitkin County has no plain, speedy, and adequate remedy at law with respect 

to the claims set forth herein; and 

d. The balance of the equities in this action favors the issuance of injunctive 

relief in favor of Pitkin County; and 

e. The issuance of a preliminary injunction enjoining the RCA and its 

members from interfering with Pitkin County’s and the public’s right to use 

that portion of the Rock Creek Wagon Road located on the east side of the 

Crystal River in Section 9 along the general alignment of what is presently 
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referred to as Dorais Way as a public highway will preserve the status quo 

pending trial on the merits. 

118. Pitkin County is entitled to the entry of a Preliminary Injunction and a Permanent 

Injunction as set forth above and a judgment awarding Plaintiff their reasonable attorney fees, 

expenses and court costs necessarily incurred in bringing this action to the fullest extent permitted 

by law. 

PAYER FOR RELIEF 

 WHEREFORE, Plaintiff the Board of County Commissioners of Pitkin County, Colorado 

respectfully requests that the Court enter judgment in its favor as follows:  

1. Declare that the Horoney QCD is a quitclaim deed and that the Horoney QCD is an 

attempt to convey a limited fee for the purposes stated therein, not a conveyance of 

fee simple absolute; and 

2. Declare that the Horoney QCD did not convey any interest or title to the property 

described therein because Horoney did not have title to the property at the time of 

the conveyance; and 

3. Declare that any interest that the Crystal River Railway or the Crystal River 

Railroad may have established by use has not been perfected or vested in any 

individual or entity; and 

4. Declare that the interest conveyed by the Mid-Con QCD, if any, could only be an 

interest, if any, that the Crystal River Railway or Crystal River Railroad established 
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through use of the railroad track through Section 9 from approximately 1893 

through August 27, 1941, after which the United States was the owner of the 

property underlying the right-of-way through Section 9; and 

5. Declare that use of the railroad track through Section 9 by the Crystal River 

Railway and Crystal River Railroad, at best, resulted in the creation of a 

nonexclusive, prescriptive easement right to maintain track and operate a railroad 

line through Section 9; and 

6. Declare that any interest the Crystal River Railroad had in a right-of-way through 

Section 9 was abandoned at the latest in 1942 and that nonuse has continued to the 

present day resulting in legal abandonment of any interest in the right-of-way; and 

7. Declare that, because the right-of-way was abandoned, Mid-Con had no property 

interest to convey to the RCA; and 

8. Declare that the RCA and its individual members do not have private prescriptive 

rights in the property owned by Pitkin County or the United States in Section 9; and 

9. Declare that a public highway exists on the east side of the Crystal River through 

Section 9 and that portion of the Rock Creek Wagon Road generally in the location 

of Dorais way is a public highway open for public use, travel, and recreation; and 

10. Enter a decree completely adjudicating the rights and interests of all parties hereto 

with respect to the Rock Creek Wagon Road and that portion of Dorais Way that 

traverses Section 9, specifically including a decree that a public highway exists on 
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the east side of the Crystal River through Section 9 and that portion of the Rock 

Creek Wagon Road generally in the location of Dorais Way is a public highway 

open for public use, travel, and recreation; and 

11. Declare that a public highway exists on the east side of the Crystal River through 

Section 9 and that portion of the Rock Creek Wagon Road generally in the location 

of Dorais Way is a public highway open for public use, travel, and recreation; and 

12. Enter monetary judgment in favor of Pitkin County and against the RCA and its 

members for the RCA’s and its members’ interference with and theft of property 

owned by Pitkin County, including monetary damages three times the amount of 

actual damages sustained as a result of such theft as well as its costs and attorney 

fees; and 

13. Enter a preliminary and permanent injunction against Defendant Rock Creek 

Association, Inc. hereto enjoining Defendant from interfering with the public right 

to use that portion of the Rock Creek Wagon Road located on the east side of the 

Crystal River in Section 9 along the general alignment of what is presently referred 

to as Dorais Way as a public highway; and 

14. Pitkin County is not seeking a declaration or adjudication of rights with respect to 

the real property that was the subject of District Court, Pitkin County, Case No. 

2003CV87 and Colorado Court of Appeals, Case No. 2007CA1499; and 

15. Grant such other relief as the Court deems just and proper.  
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 Dated June 30, 2020. 

Respectfully submitted, 

       PITKIN COUNTY ATTORNEY’S OFFICE 
 
       s/Richard Young Neiley III  
  Richard Young Neiley III 

    530 East Main, Suite 301 
       Aspen, Colorado 81611 
       Telephone: (970) 920-5190 
       FAX: (970) 445-3471 
       Richard.Neiley@pitkincounty.com  
       Attorney for Plaintiff 
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Rock Creek Association 

Date:	 August	28,	2019	

To:			 Pitkin	County	Board	of	County	Commissioners,	

Pitkin	County	Open	Space	and	Trails	Board	of	Directors	

From:	Board	of	Directors,	Rock	Creek	Association,	LLC	

RE:		 Notice	of	Permanent	Closure	of	Dorais	Way,	Redstone,	to	Public	Access	

This	Notice,	effective	as	of	the	date	referenced	above,	is	pursuant	to	the	following	

circumstances:	

Whereas,	the	Rock	Creek	Association,	LLC	(“RCA”)	is	a	nonprofit	Colorado	

corporation	established	to	own	common	real	property	and	to	maintain	the	roadway	

known	as	Dorais	Way,	which	commences	at	Redstone	Blvd.	and	proceeds	northward	

nearly	to	Filoha	Meadows,	and	

Whereas,	the	membership	of	the	RCA	consists	of	the	twelve	(12)	

landowners/homeowners	having	property	access	via	Dorais	Way,	and	

Whereas,	the	RCA	purchased	from	Mid-Continent	Companies	the	100’-wide	strip	of	

land	comprising	the	first	0.4	miles	of	Dorais	Way	from	Redstone	Blvd.	northward,	

and	further	obtained	a	survey	of	the	property	and	submitted	the	deed	to	Pitkin	

County	including	a	plat	map,	both	of	which	have	been	duly	recorded	by	the	County,	

and	

Whereas,	the	RCA	possesses	fee	simple	title	to	this	section	of	roadway,	and	is	liable	

for	the	safety	of	those	who	use	it,	and	is	responsible	for	its	maintenance	and	upkeep,	

and		

Whereas,	RCA	member	homeowners	whose	properties	abut	Dorais	Way	have	

experienced	privacy	violations,	intrusion,	vandalism,	littering	and	the	deposit	of	

human	and	animal	waste	by	members	of	the	public,	

Then,	the	RCA	exercises	its	prerogative	as	owner	of	this	private	roadway	property	

to	permanently	close	it	to	public	use.	

* *	 *

The	RCA	recognizes	that	Pitkin	County	has	erroneously	deemed	this	parcel	of	land	a	

public	right-of-way	in	the	past	and,	as	such,	indicated	to	the	public	that	Filoha	

Meadows	could	be	accessed	via	Dorais	Way.		That	was	never	the	case.		Fortunately,	

the	timing	of	this	closure	coincides	with	Pitkin	County’s	announced	acquisition	of	

property	at	the	north	end	of	Dorais	Way,	which	will	serve	as	public	access	to	Filoha	

Meadows.	

EXHIBIT 11
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Rock Creek Association 

	

Further,	the	RCA	acknowledges	Pitkin	County’s	history	of	vehicular	access	to	Dorais	

Way	for	official	County	business	and	will	continue	to	grant	the	County	that	access	as	

needed.		Gate	code	to	allow	access	can	be	obtained	by	contacting	one	of	the	

Directors	of	the	RCA.	

	

Yours	sincerely,	

	

Board	of	Directors,	Rock	Creek	Association:	

	

	

	

By:	____________________________	

Terry	R.	Knapp,	Director	 700	Dorais	Way	 	 970-963-5877	

&	Acting	co-President	

	

Phil	Youngman,	Director	 900	Dorais	Way	 	 970-963-5512	

&	Acting	co-President	

	

B.	J.	Blocker,	Director	 Mountain	Lion	Drive		 	970-963-0322	

	

Mary	Dorais,	Director	 511	Dorais	Way	 	 970-963-3862	

	

Todd	Nickoley,	Director	 531	Dorais	Way	 	 970-510-7159 
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August	28,	2019	

Dear	Friends	and	Neighbors:	

The	Rock	Creek	Association,	LLC	(RCA),	consisting	of	landowners	served	by	Dorais	Way	

from	its	origin	at	Redstone	Blvd,	wishes	to	inform	you	that	Dorais	Way	is	now	closed	to	all	

public	access,	including	vehicle,	pedestrian	and	bicycle	traffic.	This	closure	was	

necessitated	by	the	following	circumstances:	

The	RCA	has	purchased	the	segment	of	Dorais	Way	from	Redstone	Blvd.	north	to	the	pre-

existing	private	segments	of	the	roadway.		RCA	homeowners	now	collectively	bear	liability	

for	this	property,	which	involves	substantial	risk	due	to	traffic	on	the	road	and	its	

proximity	to	the	Crystal	River.	Proximity	to	the	River	seems	to	invite	unauthorized	and	

often	quite	reckless	access	to	the	water's	edge,	which	presents	an	unacceptable	liability	

risk	to	the	RCA	membership.	Moreover,	member	homeowners	of	the	RCA	have	

experienced	not	only	frequent	unauthorized	vehicular	traffic,	but	incidents	of	vandalism	

and	littering	of	their	properties	with	trash	as	well	as	human	and	animal	waste.		These	

circumstances	require	the	permanent	closure	of	Dorais	Way	to	public	access.		

As	you	may	know,	the	Redstone	Campground	near	the	Redstone	Blvd.	entry	of	Dorais	Way	

brings	visitors	from	all	over	the	country,	many	of	whom	will	not	appreciate	the	dangers	of	

rapidly	moving	water.	Because	the	southern	segment	of	Dorais	Way	cannot	be	monitored	

24/7,	the	RCA	has	voted	unanimously	to	place	vehicle	and	pedestrian	gates	at	the	

Redstone	Blvd.	entrance	to	Dorais	Way	and	to	post	signage	indicating	that	the	road	is	

private	and	that	trespassing	is	prohibited.	The	RCA	recognizes	that	friends	and	neighbors	

in	the	Redstone	community	use	Dorais	Way	occasionally	for	pleasant	walks	or	to	visit	

residents	who	live	along	Dorais	Way.		This	type	of	pedestrian	access	may	continue	if	an	

RCA	member	will	provide	access	and	take	responsibility	for	you	as	a	guest.	

Members	of	the	Dorais	Way	community	thank	you	for	your	understanding	of	our	concerns	

and	for	your	observance	of	this	closure.	

Sincerely,	

The	Board	of	Directors	of	the	Rock	Creek	Association,	LLC	
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AO 440 (Rev. 06/12)  Summons in a Civil Action 
 

__________ District of __________ 

 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 20-cv-01930 

 
BOARD OF COUNTY COMMISSIONERS OF THE COUNTY 
OF PITKIN, COLORADO, a body corporate and politic 

 

  PLAINTIFF. 

v. 

ROCK CREEK ASSOCIATION, INC.; a Colorado non-profit corporation;  
UNITED STATES FOREST SERVICE; an agency of the  
United States Department of Agriculture; 
ALL UNKNOWN PERSONS who may have an interest in this matter. 

 

                         DEFENDANTS.            
                                                        

               
           

SUMMONS IN A CIVIL ACTION
 
 

               To the above named Defendant: 
          

    ROCK CREEK ASSOCIATION, INC. 
    900 Dorais Way, Redstone, CO 81623 
 

A lawsuit has been filed against you. 
 

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, 
whose name and address are: 

 
Richard Y. Neiley III 
Pitkin County Attorney’s Office 
530 E. Main Street, Suite 301 
Aspen, CO 81611 

 
If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 

You also must file your answer or motion with the court. 

 
CLERK OF COURT 

 
 

Date:     
 

Signature of Clerk or Deputy Clerk 
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2) 
 

 
 

. 

 

Civil Action No. 20cv- 

 
PROOF OF SERVICE 

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l)) 

 
This summons for (name of individual and title, if any)______________________________________________________ 

was received by me on (date)__________________________. 
 

 
❒  I personally served the summons on the individual at (place)________________________________________________ 

________________________________________ on (date)_______________________________________; or 
  

❒  I left the summons at the individual’s residence or usual place of abode with (name) 

, a person of suitable age and discretion who resides there, 

on (date) , and mailed a copy to the individual’s last known address; or  

❒  I served the summons on (name of individual) 
 

, who is 

designated by law to accept service of process on behalf of (name of organization)______________   

on (date)  ; or  

❒  I returned the summons unexecuted because 
 

; or 

❒  Other (specify): 

 

 

 

My fees are $ for travel and $ for services, for a total of 
$____________________. 

   . 

 
 

I declare under penalty of perjury that this information is true. 

 

 
Date:         

Server’s signature 

 

 

Printed name and title 

 

 

 

 

Server’s address 

 
Additional information regarding attempted service, etc: 
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AO 440 (Rev. 06/12)  Summons in a Civil Action 
 

__________ District of __________ 

 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 

Civil Action No. 20-cv-01930 

 
BOARD OF COUNTY COMMISSIONERS OF THE COUNTY 
OF PITKIN, COLORADO, a body corporate and politic 

 

  PLAINTIFF. 

v. 

ROCK CREEK ASSOCIATION, INC.; a Colorado non-profit corporation;  
UNITED STATES FOREST SERVICE; an agency of the  
United States Department of Agriculture; 
ALL UNKNOWN PERSONS who may have an interest in this matter. 

 

                         DEFENDANTS.            
                                                        

               
           

SUMMONS IN A CIVIL ACTION
 
 

               To the above named Defendant: 
          

    UNITED STATES FOREST SERVICE 
    United States Attorney’s Office for the District of Colorado 
    Civil Division 
    1801 California St. #1600 
    Denver, CO 80202 
 

A lawsuit has been filed against you. 
 

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, 
whose name and address are: 

 
Richard Y. Neiley III 
Pitkin County Attorney’s Office 
530 E. Main Street, Suite 301 
Aspen, CO 81611 

 
If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 

You also must file your answer or motion with the court. 

 
CLERK OF COURT 

 
 

Date:     
 

Signature of Clerk or Deputy Clerk 
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. 

 

Civil Action No. 20cv- 

 
PROOF OF SERVICE 

(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l)) 

 
This summons for (name of individual and title, if any)______________________________________________________ 

was received by me on (date)__________________________. 
 

 
❒  I personally served the summons on the individual at (place)________________________________________________ 

________________________________________ on (date)_______________________________________; or 
  

❒  I left the summons at the individual’s residence or usual place of abode with (name) 

, a person of suitable age and discretion who resides there, 

on (date) , and mailed a copy to the individual’s last known address; or  

❒  I served the summons on (name of individual) 
 

, who is 

designated by law to accept service of process on behalf of (name of organization)   

on (date)  ; or  

❒  I returned the summons unexecuted because 
 

; or 

❒  Other (specify): 

 

 

 

My fees are $ for travel and $ for services, for a total of 
$____________________. 

   . 

 
 

I declare under penalty of perjury that this information is true. 

 

 
Date:         

Server’s signature 

 

 

Printed name and title 

 

 

 

 

Server’s address 

 
Additional information regarding attempted service, etc: 
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